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INDEX. 


[The Head-notes, except those followed by (R) are made by the Judges. ] 


ABATEMENT. 


An action at law does not abate by the bankruptcy of 
the plaintiff, and if the assignee in bankruptcy be 
discharged, without any interference by him with the 
suit, it may proceed in the name of the bankrupt, the 
presumption, in the absence of any proof to the. con- 
trary, being that the action is proceeding for the bene- 
fit of the true owner, whoever he may be. Conner vs. 
Southern Express Company 


ACCEPTANCE. See Banks. 
ACCESSORIES. See Criminal Law, 10. 


ACCORD AND SATISFACTION. 
See Non-suit, 4. 


ACKNOWLEDGMENT OF DEED. 
See Ejectment 5. 


ACQUIESCENCE. 


See Hjectment, 2, 3. 
“ LEstoppel, 2. 


ACTIONS. 
See Joinder of Actions. 
“ Pleadings. 


ACTUS DEI. See Common-Carriers, 1. 
ADMINISTRATORS AND EXECUTORS. 


Where there was a contest between two creditors, for the 
administration of the estate of their debtor, and it 
appeared that W. was a creditor for $2,000,00, and 


VoL, xtu—43, 
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F. a creditor for $150 00, that both were creditors by 


promissory note, and that the estate was insolvent : 
Held, «That it was error in the Court to exclude from the 
jury, evidence that a large portion of the other credi- 
tors, some of whom were judgment and mortgage 
creditors, preferred the appointment of F. Whilst 
such preference was not imperative, it was still mat- 
ter proper for the consideration of the jury. Freeman 


vs. Worrill 
See Estoppel, 2. 


ADMISSIONS. 


See Continuance, 1. 
« Ejectment, 6. 


AD VALOREM. See Tazation, 2, 3. 


AFFIDAVITS. 


See Bill of Exceptions, 1. 
“ Landlord and Tenant, 1, 6. 
“ Evidence, 2. 


AGENCY. See Principal and Agent. 


AMENDMENTS. 


There was no defense to an action on a promissory note 
and judgment was rendered thereon, and a motion was 
made at the same term of the Court to set it aside, on 
the grounds that it was not signed by the plaintiff’s 
attorney, but by the Judge, as provided by the 38th 
rule of Court, that the plaintiff was not stated in 
the judgment as “administratrix,” and because the 
judgment did not recite the fact that Wright was 
“security.” The Court overruled the motion and 
allowed the judgment to be amended so as to insert 
the word “administratrix,” as to the plaintiff, and 
the word “security,” as to the defendant, Wright: 

Held, There was no error in overruling the motion to 
set aside the judgment and allowing the same to be 
amended, Wright vs. McBride 


2. An action of ejectment was instituted in the name of 
a trustee of a married woman against the defendant, 
to recover the possession of a tract of land, the title 
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to which was claimed under a marriage settlement 
deed. The demise in the declaration was alleged to 
have been made by the lessor of the plaintiff in the 
name of the trustee of Melvina Adams, a feme covert. 
During the pendency of the suit, the husband of the 
eme covert died, and on the trial of the case, the 
Court allowed the declaration, on motion of plain- 
tiff’s counsel, to be amended, by striking out the 
name of the trustee, so as to leave the demise in the 
name of Melvina Adams as the plaintiff’s lessor : 

Held, That, under the provisions of the Code, there was 
no error in the Court in allowing the amendment, in- 
asmuch, as on the death of the husband, the legal 
and equitable title to the land was in the widow, and 
that she could recover in her own name by showing 
title to the land in herself as the plaintiff’s lessor. 
Childers vs. Adams 


APPEALS. 


. Where, in a controversy before the Court of Ordi- 
nary as to who should be appointed administrator, 
the Court appointed H., who was an heir-at-law, and 
he failed to give security, after time granted him for 
that purpose, after which, as between W. and F., both 
claiming on the ground of being principal creditors, 
the Ordinary appointed F., and W. appealed to the 
Superior Court, and, at the Court, H. claimed the 
right to the administration, and the Court held that 
he was estopped by the proceedings before the Ordi- 
nary appointing him, and his failure to give the se- 
curity : 

Held first, That the appeal from the Court of Ordinary 
brings up the whole record, and all the parties cited 
to appear in the Court of Ordinary are parties to such 
appeal ; but the issue before the jury is on the judg- 
of the Court, and such parties may unite with the ap- 
pellant upon the trial of such issue, or may submit 
their own claims with his, as having precedence and 
right, in law, to such administration, and are not 
confined on the appeal to assert the rights of either 
contestants, but on the appeal, which is in the nature 
of a de novo investigation, may submit their superior 
claim or claims, Howard vs. Worrill 

Held again, Under the facts of this case, H. had no 
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right to participate in striking the jury; the appel- 
lant and the party contestant appointed by the Ordi- 
nary were the parties before the Court, whose rights 
in selecting a jury were incident to such appointment 
and appeal ; and inasmuch as there were no other par- 
ties before the Court, and H. had already been heard 
in the Court of Ordinary, and failed, from inability, 
to avail himself of the judgments in his favor, and 
such judgment was, by a Court of competent juris- 
diction, and not appealed from by others, it was not 
error in the Court to refuse to submit his claims for 
administration ; for that question had been decided, 
and he was estopped by the decision and his failure 
to conform to it. Ibid. 


ARBITRATION. 


An award of arbitrators under the arbitration law will 
not be set aside on the ground that it is illegal, because 
contrary to the evidence, unless it be so contrary to 
the evidence as to require the inference that it is the 
result of fraud, accident, or gross mistake of law or 
fact on the part of the arbitrators; and if an award 


has been attacked upon this ground before the Supe- 
rior Court, under the provisions of section 4184 of 
the Revised Code, and the question has been submit- 
ted to a jury, who have found in favor of the award, 
and the Judge has refused a new trial, it must be a 
very strong case, indeed, to justify this Court in over- 
ruling the Judge and directing a new trial. MeCol- 
lough vs. Mitchell 


ARREST OF JUDGMENT. 
See Criminal law, 9, 10. 


ASSIGNEE. See Bankruptcy, 1. 
ATTACHMENT. 


When a contract was made by a freedman and a land- 
lord, to make a crop for one year, by which the land- 
lord was to furnish the land and stock, and the freed- 
man to work the same, and to receive for his labor 
one-half of the crop made thereon: 

Held, That such a contract did not make them partners, — 
and that if the landlord refused or neglected to pay 
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or deliver to the freedman, the one-half of the crop 
made on land, but appropriated the same to his own 
use, the freedman could make out an account against 
the landlord for the value of his share of the crop, 
and enforce the same by attachment, or otherwise. 


Holloway vs. Brinkley 
ATTORNEY AT LAW. 
See Principal and Agent, 2. 


AWARD. See Arbitration. 
BAILMENT. 


See Common-Carriers. 
“ New Trial. 
“ Western and Atlantic Railroad. 


BANKRUPTCY. 


An action at law does not abate by the bankruptcy 
of the plaintiff, and if the assignee in bankruptcy be 
discharged, without any interference by him with the 
suit, it may proceed in the name of the bankrupt, the 
presumption, in the absence of any proof to the con- 
trary, being that the action is proceeding for the bene- 
fit of the true owner, whoever he may be. Conner 
vs. Southern Express Company 

Section 2121 of the Revised Code, of this State, provid- 
ing that “the obligation of the surety is accessory to 
that of his principal, and if the latter, from any 
cause, becomes extinct, the former ceases, of course” 
is an affirmance only of the common law, and by the 
words “from any cause” is meant any cause depen- 
dent on the act or negligence of the creditor, and not 
such a cause as the discharge of the principal under 
the bankrupt law, which is beyond the control of the 
creditor, and by force of the laws of the land. Phil- 
lips vs. Solomon 


BANKS. 


Inasmuch as the plaintiffs’ intestate accepted the check 
of Jones, the treasurer, for the balance due him on 
certificate of deposit, the bank was only bound to pay 
that check in such funds as Jones, the treasurer, had 
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on deposit therein, and if the holder of that check 
declined or refused to receive in payment thereof such 
funds on its presentation, that was not such an ap- 
propriation of the funds of the drawer of the check 
in the hands of the bank to the payment of the plain- 
tiffs’ debt, as would preclude the bank from paying 
over to the drawer of the check the balance due him 
by the bank in closing up his account ; the plaintiff, 
by his own act, refused to have the funds of the drawer 
on deposit in the bank appropriated for the payment 
of that check, conceding that the offer of payment in 
Confederate Treasury notes was an acceptance by the 
bank to pay the check in that currency. The facts of 
this case do not show such a wanton or fraudulent re- 
fusal of the bank to pay the holder of the check in 
the funds deposited by the drawer thereof as would 
make the bank liable. Lester vs. The Georgia Rail- 
road and Banking Company 


See Corporations. 
BEQUESTS. See Wills. 


BILL OF EXCEPTIONS. 


1. If affidavits used on the hearing of an equity cause 
are part of the record they need not be copied in the 
bill of exceptions. (R. See end of report.) Cohen 
vs, Myers, Cohen & Company et dl.......s.se0000 eveeiasieh 

2. A rule against a sheriff for money, and an attach- 
ment for not paying over that money, all occurring at 
the same term, are the same cause, and may be joined 
in one bill of exceptions. (R. See end of Report.) 
Martin vs. Huson 

If the bill of exceptions be changed by the Judge after 
service is acknowledged upon it, it must be served 
anew. (R.) Wynn vs. Benning 


BILLS. See Banks, 1. Promissory notes. 
BONA FIDES. See Lien of Judgments, 1, 8. 
BURGLARY. See Criminal Law, 10. 
CARRIERS. See Common-Carriers. 
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CASES CITED. 


(i. e. cited from other Georgia Reports.) 


Ansley & Co. vs. Anderson, Adair & Co.35th Ga. R.; pibicd cddbbe Lo 78 
Battle vs. Shivers..........sessssees d ses ncsccecss 89th * Boy 
Belcher vs. WilcOX.......0. secseeee precwesmeoness 
Bellamy & Co. vs. Woodson 
Bibb County Loan Associat’n vs. Richards. 21st ° Bhi) Oe 
Boman vs. Martin oT 
Booth vs. Williams 6 
Bostwick vs. Perkins, et al sb 66 
Bowie & Co. vs. Maddox & Goldsmith.. ‘Be oS .8 
Brooks vs. Smith seb 
Broughton vs. Godwin sob 
Brown vs. Wright 6b 
Brown vs. Reed sobs 
Brown vs. State se 
Burtine vs. State seb 
Camp vs. State os 6 
Carey vs. Rice... a 
Central Bank vs. Merchants’ Bank.. eo 
Chapman vs. Akin dl ee 
Charlton vs. M. & A., of Savannah.. ss 
City Council of Albany vs. Livingston... “ ©& 
Clark vs. Feagan se 66 
Clayton vs. Palfus.........ccessscee seers 0 cbsees 7) i 
Cohen vs. Myers 4. 
Collier vs. State 7. 
Cubbedge & Hazlehurst vs. Adams.........42d ‘¢ ¢¢ 
Cutts & Johnson vs. Hardee eo 
Denham vs. Holman zotn. ** . 5 
Eastman et al., vs. McAlpin..........00s0000s — 
Ector vs. Ector se 66 
Harmon et al., vs. McHenry salaries 
Hawkins vs. State “6 
Holland vs. Brown cattle 
Hurley et al., vs. Gunby & Burke......... “36th oe 
Jones vs. State cs 
6c “cc 
Lane vs. Harris 6 
Lynch & Pollard vs. Pace % 9 
Martin vs. Huson pills 
McColgan vs. McKay , -dinialins 
McNeil vs. Harker encase 
Mitchell vs. State......... seve. sesecseee b becses 6. 
Mordecai vs. Stewart dy 
Palfus vs. State = 
Quinn vs. Sterne en 
Robbins vs. Mount “«.& 
Roberts vs, State oe 
Robinson vs. Bank of Darien - = 
Sanders vs. Commissioners of Butler.....30th ‘  ¢ 
Scott vs. Winship “ 
Shaifer & Co. vs. ~~ & Caswell. ....scose ma +, 
Sharp & Brown vs. Loyless. .......0+ sess 80th ** = * 
Sims vs. Southern Express Company......40th “* 
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Smith vs. Overby 

Smith & Shorter vs. Mitchell 

Stamper vs. Hooks 

Stroup vs. Sullivan & Black 

Terhune vs. Dever 

The State vs. Fitzgerald....... ....00. ssesseees 12th 
Thompson vs. State 24th 
Walker vs. Walker 

EOE WE. WRNMUIE cckccnsbhecnchddeincessn'nnceed 42d 
Wallace, Superintendent, vs. Matthews...39th 
Yancey vs. New Manchester Man’f. Co.33d 


CESTUI QUE TRUST. See Trustees. 


CHALLENGES OF JURORS. 
See Criminal Law, 13. 


& 
rT: : 


CHARGE OF THE COURT. 


1. It is not error in the Court below to refuse to make a 
charge requested in writing, if the same be not perti- 
nent to the evidence. Camp vs. Phillips 


2. When a distinct issue is presented in the pleadings, 
it is not error in the Judge to charge the Jaw in rela- 
tion thereto, though the evidence be very slight upon 


that particular point. bid. 


3. It was error in the Court, in its charge to the jury, 
to express or intimate its opinion as to the evidence 
in the case, under the provisions of the 3183d section 
of the Code, and in not charging the jury as to the rat- 
ification by defendant of the sale of the corn by plain- 
tiff to defendant on his credit, under the evidence 
contained in the record. Ketchum vs. Verdell 


4, When the Judge charged the jury, in his opinion A 
had an insurable interest : 

Held, That this was an improper mode’ of presenting 
the case. He ought to have called the attention of 
the jury to the facts, and then stated: “If you be- 
lieve, ete., then in the opinion of the Court, under 
the law, you will find that he had an insarable inter- 
est.” But under the facts in this case, we regard the 
statement rather as a legal conclusion, than an opinion 
on the facts; and as the case was clearly made out, 
we do not think it sufficient ground to reverse the 
judgment. The Southern Insurance and Trust Com- 
pany vs. Lewis and Brothers 
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5. When the facts of the case show clearly that the act 
of the killing was without any legal provocation, and, 
in fact, constituted the crime of murder, under the 


aw: 
Hla That this Court will not interfere to set aside the 
verdict for a charge of the Court, though expressed 
in language too strong against the accused, if, from 
all the evidence, this Court is satisfied with the ver- 
dict. Braswell vs. The State...... soesitbdes io 


COLLATERAL SECURITY. 
See Promissory Notes, 6 


COMMON-CARRIERS. 


1, An unusual and extraordinary flood in a river is 
such an act of God as excuses a common-carrier from 
his liability at all events, for goods he has under- 
taken to transport ; but even in such a case, the car- 
rier is bound to exercise the care of a very prudent 
man to preserve the freight entrusted to him for car- 
riage. (By two Judges.) Wallace, Superintendent, 
vs. Clayton 

2. Diligence, and the want of it, are questions of fact, 
to be determined by the jury, ‘under the evidence and 
the charge of the Court, and a new trial ought not 
to be granted by the Circuit Judge, unless the jury 
find strongly and decidedly against the weight of tes- 
timony. Ibid. 

3. A suit was brought against the Western and Atlan- 
tic Railroad for the loss of personal property delivered 
to them at Dalton for transportation to Atlanta, and 
plaintiff proved that the property sued for was put 
on board the railroad cars, and was lost. The evi- 
dence for the defense consisted, in part, of an orig- 
inal receipt, produced by plaintiff, or notice, as fol- 
lows: “ Received of Mr. W. C. Sanders, (stating 
the property,) for shipment to Atlanta, at his own 
risk,” and the testimony of the agent, which showed 
that, at the time, General Johnston’s army was in 
Dalton, and the cars were taken by the military at 
their pleasure, and that shipment of private freight 
was generally understood to be at the owner’s risk, 
and that all shippers knew it was not uncommon for 
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the military to take the cars and throw such freights 
out, and that he believed defendant knew of the risk, 
and that he had to take it. It further appeared that 
the car loaded with plaintiff’s goods at Dalton, con- 
sisting of a wagon, two mules and a horse, was found 
next morning in Atlanta, loaded with Confederate 
horses, a part of the wagon found lying near the de- 
pot’ at Dalton. Upon this statement of facts, the 
Judge charged the jury that the stipulation in the 
receipt, that the property was shipped at owner’s risk, 
was no protection to the road unless the property was 
proven to have been taken by the Confederate army 
from the cars, and the jury found for the plaintiff, 
and the Court below refused a new trial : 

Held, That the charge of the Court, under the facts, 
was too narrow a view of the law providing for ex- 
press cpntracts by railroads; that while the general 
proposition of law laid down is in the language of 
the Code, there were facts in this case arising not 
only from the presence of an army, but the character 
of the receipt given, and the evidence of the agent 
as to plaintiff’s knowledge and consent thereto, which 
ought to have been submitted to the jury under the 
evidence, to say whether or not he had knowledge of 
the contents and consented thereto; for this would 
limit the liability, if the jury believed from the evi- 
dence that it was an express contract.. And whether 
it was or was not, was a fact for the jury, which 
ought to have been submitted to them under all the 
evidence in this case. Wallace, Superintendent, vs. 


Sanders........ aiaceninedd nT CARS - 


. Held, again, If the jury were satisfied, from the evi- 
dence, that the car was taken by a superior force, 
which the defendants could not resist, ‘still it was the 
duty of the Court to instruct the jury touching the 
requirements of care of the goods by the defendants 
after they were thrown out of the car, or the existence 
of such circumstances as prevented its exercise, and 
that the jury ought to have the whole matter fully 
before them, upon the law applied to the facts; 1st, 
as to whether there was an express contract between 
the parties; and, 2d, as to the care taken, if any, or 
reason why it was not done by the defendant or its 
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agents, relative to the goods, if the jury believed they 
were thrown off by the military authorities. Ibid. 
5, One who keeps a ferry for his own use and for the 
convenience of customers to his mill, but who charges 
no ferriage, is not a common-carrier, and is only bound 
to ordinary diligence.—Self vs. Dunn & Brown........ 528 


CONCLUSIVENESS OF JUDGMENTS. 


See Dower. 
“ Criminal Law, 9. 
“ Equity Pleading. 
“ Res Adjudicata. 


CONFEDERATE CONTRACT. 


See Ordinance of 1865. 
“ Relief Acts of 1868 and 1870. 


CONFESSIONS. See Criminal Law, 16. 
CONSTITUTIONAL LAW. 


1. An indictment, which alleged the offense to have been 
committed on the 13th day of August, 1868, and found 
by a grand jury, drawn according to the laws of this 
State which existed prior to the adoption of the Con- 
stitution of 1868, was a legal and valid indictment, 
though found subsequent to the date thereof. Ander- 
£000 U8. The Stabe. iessccccsccciccssedscvsoviovevstbidabeh sabe’ 9 
2. The Act of 1870, declaring a single person to be the 
head of a family, is not a judicial construction of the 
Constitution ; the judiciary, under our government, 
is alone empowered to interpret the Constitution and 
laws, and, with great deference to the Legislative De- 
partment of the State Government, we hold that it 
is not competent to enact that a single person living 
to himself or herself is the head of a family within 
the meaning of Article VIII., section 1, of the Con- 
stitution, but the decision of this Court on that sub- 
ject is paramount. Calhoun vs. McLendon.........+++ 405 
3. That portion of the General Tax Act, of 1869, which 
levies, for educational purposes, a specific tax of twen- 
ty cents per gallon on every gallon of brandy, gin, 
whisky, or ram, whether foreign or domestic, sold by 
any person in this State, in quantities less than thirty 
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gallons, and which provides the mode by which re- 
turns shall be made for each quarter of the sales in 
every year, and fixes the penalty for failing to make 
the returns required, is within the power granted to 
the Legislature by Article VI., section 3 of the Con- 
stitution, and is not controlled by section 27 of the 
Bill of Rights. Warner, J., dissenting. Kenny 
vs. Harwell. Myer et. al. vs. MeGowan....+.......04. 416 


4, When, in a rule against the sheriff, he answered that 
he had not made the money, because the fi. fa. issued 
upon a judgment founded on a note given for negro 
property, which was admitted on the hearing: 

Held, That, while a sheriff is a ministerial officer, and 
it is his duty to execute all process placed in his hands, 
and let defendants set up their defenses to such pro- 
cess, yet, under Article V., section 17 of the Consti- 
tution, and Article XLI., section 6, there was no 
jurisdiction in the Court, upon such answer, to make 
the rule absolute against such officer, and that the 
exceptional character of the case and the constitu- 
tional inhibition of jurisdiction was protection of such 
officer in the premises against rulee WARNER, J., 
dissenting. Rogers vs. Silas et. al 541 


. A retail dealer in goods, wares and merchandise, who 
is also a retailer of spirituous liquors, and who has 
paid his license as such retailer of spirituous liquors, 
to the corporation of the city of Savannah, is not ex- 
empt from the special tax laid by the city of Savan- 
nah upon retailers of spirituous liquors, nor is such 
special tax upon retail dealers generally an illegal tax 
under the Constitution and laws of this State. Burch 


vs. M. and A. of Savannah.......ccccceeees abate eialatind 596 


. The Act of 1869, which extends the provisions of the 
fourth section of the Act to incorporate the Zebulon 
Branch Railroad Company (1851-52,) to all manu- 
facturing companies and individuals, whether corpo- 
rate or not, provided such company or individuals 
own both banks of the stream upon which the mills 
are to be erected, etc., and provides for the assess- 
ment of damages for such taking of lands as may be 
necessary, is unconstitutional in its provisions, as ap- 
plied to individual owners of mills in this State. 
Loughbridge vs. Harris 
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Held, again, Under Article ITT., section 5, part 1, of 
our present Constitution, and the grant of power to 
the Legislature to take private property for public 
use, that the exercise of this power is one over which 
the judiciary have jurisdiction to prevent its abuse. 
And to authorize the taking of private property by 
legislative act, two things must concur: Ist. It 
must be taken for public use only. 2d. It must be 
taken only upon provision for just compensation, ex- 
cept in urgent and extraordinary cases. And while 
we recognize the right of the Legislature to determine 
the necessity of the act, and when it is constitution- 
ally exercised, and when it is for the public use, and 
provision for just compensation has been made, yet 
this is not a power which the Legislature can delegate 
to individuals, to erect mills or manufactories any- 
where at their option, and in their judgment take 

rivate property for their use; and we do not think. 
a mill, although it has some of the attributes of pub- 
lic use, and is regulated by law for certain defined 
purposes, can be regarded such public use as the Con- 
stitution recognizes, to authorize the exercise of this 
great constitutional power. J bid. 


7. Where A filed his bill against a railroad company, 
alleging that they were proceeding to sequester a 
spring of water belonging to him a quarter of a mile 
of the line of the road, without his consent, and had 
laid pipes through his land to obtain it, and were 
using the water, and the bill asked for injunction, 
etc., and on the hearing the Judge dismissed the bill 
for want of equity : 

Held, Under the facts alleged in the bill and upon the 
construction of the charter of said road, the Court 
erred in dismissing the bill, it not appearing that the 
water is indispensable and cannot otherwise be ob- 
tained, and upon the view that there is, prima facie, 

~~ acase made for equity jurisdiction entitling the com- 
plainant to a hearing. Strohecker vs. The A. and C. 
Railroad Company 
See Continuance, 4, 5, 6. 
“ Criminal Law, 11. 
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CONTINUANCE. 


1. When a motion is made to continue a case for the 
purpose of procuring testimony, the Court may re- 
quire the showing to be reduced to writing and sworn 
to by the party moving the continuance; but if the 
opposite party will admit and does not contest the 
truth of the facts expected to be proved, the continu- 
ance should not be allowed. But it is error for the 
Court to overrule the motion for a continuance on the 
ground, that the opposite party will simply admit the 
facts expected to be proved, and then allow such op- 
posite party to contest the truth of the facts admitted. 
To avoid the continuance of a case for the purpose of 
procuring testimony upon a proper showing made 
therefor, under the 3472d section of the Code, the 
opposite party must admit, in writing, the facts ex- 
pected to be proved, and agree that he does not con- 
test the truth thereof. Cheeney vs. Smith & Alexander 


2. There was no error in the Court below in overruling 
the motion for a continuance of the case, on the show- 
ing made therefor, (to-wit: that defendant was ab- 
sent, when it was not shown what he would testify to 


if present. R.) White vs. Blasland........ apapipoosenss 


3. The motion for a continuance of the case was prop- 
erly overruled on the statement of facts contained in 
the record, to-wit: the absence of the party. Ponder 
OR NN ah ncubsaeddonstechacghoamndedsharncenienniodeess 


4, Where a case was continued at the first term for 
providential cause, and before the succeeding term 
the plaintiff in error died, and there was no repre- 
sentative of his estate, and when the case was called 
upon the docket, the death of such plaintiff was sug- 
gested, and motion was made to dismiss the case upon 
the ground that the constitutional provision requir- 
ing the Supreme Court to dispose of every case at 
the first or second term after writ of error brought, 
was imperative, and that the Rule of Court, where 
its application extended the hearing over or beyond 
the second term, was in violation of the Constitution : 

Held, That the mandate of the Constitution relative to 
the disposition of cases, did not apply to such as fell 
within the rule of providential cause; that by the 
Act of organization of this Court, and the Seven- 
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teenth Rule adopted under the old Constitution con- 
taining a like imperative provision, requiring the 
Court to “ dispose of and finally determine each and 
every case on the docket of such Court at the first 
term” after writ of error brought, the provision re- 
lating to the making of parties in case of death, was 
the legal and proper construction of the Constitution 
in this regard, as provided for in the adoption of this 
Bale. Worthy O06. Tithe... o-cccarersaccopondaponcenepsohsoi ‘ 

5, The Constitution does not imperatively require the 
disposition of cases where the parties have died with- 
out affording the means of compliance with the Rules 
of this Court, and parties representative can be insti- 
tuted to prosecute or defend the legal rights of the 
deceased. Ibid. 

6. Held, again, That at the first term succeeding the death 
of a party, it is not necessary to show diligence, in 
this that the death was so recent that parties could 
not have been procured to administer or qualify to 
bring the case within the rule of continuances, even 
under our holding that a temporary administrator 
may be made a party to carry on the suit. But the 
death of the party is, in itself, such providential 
cause as will authorize a continuance at the term next 
succeeding the decease, where there is no representa- 
tive of the estate of such deceased party, without 
proof of diligence at that term, and at that term only. 
Ibid. 7 

7. Continuances are in the sound discretion of the Court, 
and this Court will not disturb the judgment of the 
Court below, on a question of continuance, unless there 
be an abuse of the discretion vested, by law, in the 
Judge. Merrill vs. Whitaker 


CONSTRUCTION OF STATUTES. 


See Constitutional Law. 
“ Husband and Wife. 
“ Principal and Surety. 


CONTRACTS. 


1, The fact that a partnership engaged in the foundry 
business, took and executed a contract with the Con- 
federate Government, to furnish certain munitions of 
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war, is not of itself sufficient to so vitiate the general 
proceeds of the business, as to render illegal a note 
given by some of the members of the firm to others, 
even though the note be based upon the proceeds of 
the general business. Gullatt vs. Thrasher et al 

2. If the owner of a specific sum of money loan it to 
another, for a special purpose, as that the borrower 
shall pledge it to secure his forthcoming to answer on 
a bail bond, and the pledge is accordingly made: 

Held, That when the bond is complied with, the orig- 
nal lender and true owner of the money may main- 
tain assumpsit against the pledge for the recovery of 
the money. Fischesser vs. Heard.........0+0+ Sebenssid » 531 


See Insurance. 
“ Damages, 3. 


CONVEYANCES. 
See Trustees’ Trust Estates, 1, 2. 3, 7. 


CO-OBLIGORS. See Equity, 5. 
COPYRIGHT. See Zrade-marks. 
CORPORATION. 


1. The fact of one becoming the owner of all the shares 
of stock and property of said company, did not, un- 
der the facts, render the corporation dormant, or for- 
feit the franchise of the company ; and as long as the 
company, by its officers and agents or owner, carried 
on the business in the corporate name, it was by that 
name liable te suit for all contracts made in its name, 
and the right of suit exists until the liability so incur- 
red was discharged, and it was not error in the Court 
to disallow testimony of dormancy, which would have 
been neither pertinent nor material. The Newton Man- 
facturing Company vs. White........0++.0000 denesosaginas 

2. When, in the progress of the case, evidence was re- 
jected by the Court, to the effect that at the time the 
contract sued on was alleged to have been entered into 
by the defendant, a party was the owner in fact of 
the property of such Newton Manufacturing Compa- 
ny, evidence having been offered to show such dor- 
mancy of the corporation : 
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Held, Under the facts where the business was carried on 
in the charter name, with the knowledge of the sai@ 
stock owner, and under such name the contract sued 
upon, by the agent of such company was entered into, 
that the evidence was not material to the issue in the 
case, as it made no difference as to the fact of who 
owned the property. If the business was carried on 
in the corporate name without notice to the public of 
such sale or transfer, the suit was properly brought 
against the corporation. Ibid. 

3. In a suit against a stockholder of a Savings Bank by 
a depositor on his individual hability for the ultimate 
redemption of the deposits in proportion to the amount 
of the stock held by him in the bank, the stockholder 
may defend the suit by showing that, previously to 
the commencement of the suit he has discharged his 
obligation by paying to other depositors than the 
plaintiff an amount equal to the full proportion his 
stock bears to the whole amount due the depositor. 
Jones vs. Wiltberger 


4, Such stockholder cannot, after any one depositor has 
commenced suit against him on his liability, defeat 
said suit by paying other depositors than the plaintiff, 
even though he pay to the full amount of his liabil- 
ity. Such payment, after notice of suit, is in fraud of 
the plaintiff’s claim, and contrary to the policy of the 
Act creating the liability, and if allowed would prac- 
tically defeat the object of the Legislature in imposing 
the obligation. Ibid. 


5. In such suits, the production of the original evidence 
of deposit, or the certificate of the assignee of the 
bank of the indebtedness, with the oath of the assig- 
nee that the stockholder has surrendered to him such 
evidences of deposit, with the receipts thereon, to the 
stockholder, of the owners thereof, is evidence to go 
to the jury to prove the payment of the same by the 
stockholder. Ibid. 

LocHRANE, C. J., dissenting: : 

6. When Wiltberger was a stockholder to the amount 
of one-tenth of the capital stock in a savings company, 
and the company was insolvent and in the hands of an 
assignee, and Jones brought his suit against Wiltber- 
ger upon the statutory liability imposed by the charter, 


VoL. xiu—44, 
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and upon the trial Jones showed he was a depositor 
andthe amount due him, and Wiltberger showed that 
he extinguished his statutory liability by the surren- 
der, for cancellation, to the bank, of debts due depos- 
itors to an amount greater than his proportionate lia- 
bility : 

Held, ‘That Wiltberger was not bound to pay any spe- 
cific sum of money, that he was bound only, to redeem 
his proportionate part of the debts due by the bank, 
and when he did this, it made no difference how he 
did it; when dove he was discharged. Ibid. 

. Held, again, That a suit pending or instituted does 
not vest a legal right in the plaintiff to the recovery 
of the individual debt sued for; that the statutory 
liability to redeem is not an individual contract of 
suretyship with each depositor, and that the stock- 
holder has the right, at any time before judgment, 
to redeem an amount of the debts equal to the obli- 
gation imposed on him by the charter, and such re- 
demption will operate as an extinguishment of his 
statutory liability, and constitute a good defense to 
any action under the eharter brought or to be brought, 
and Wiltberger would be liable for the costs in such 
case. Ibid. 


See Municipal Corporations. 


COSTS. 


See Dormant Judgments, 1, 3. 
“ Estoppel, 1. 


CO-TENANT. See Ejectment, t. 
CRIMINAL LAW.. 


1. An indictment, which alleged the offense to have 
been committed on the 13th day of August, 1868, 
and found by a grand jury, drawn according to the 
laws of this State which existed prior to the adoption 
of the Constitution of 1868, was a legal and valid in- 
dictment, though found subsequent to the date thereof. 
Anderson vs. The State 

. When the defendant filed a special plea of insanity, 
but did not insist that there should first be a trial on 
that special plea, but went to trial on the general issue 
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of not guilty, and relied on the insanity of the defen- 
dant to show that he was not guilty of the offense 
charged, it was not error for the Court to refuse to 
charge the jury that they might find a verdict either 
for or against the special plea of insanity, the Court 
charging the jury that they might find the defendant 
guilty, under the evidence, or not guilty. Ibid. 


3. There was no error in the charge of the Court to the 
jury, “that they were the judges of the law and the 
facts, so as to enable them to apply the law to the 
facts, and bring in a general verdict, but they had no 
right to make law; the law was laid down in the 
Code; it was the province of the Court to construe 
the law and give it in charge, and of the jury to take 
the law as given, apply it to the facts as found by 
them, and bring in a general verdict;” and in refus- 
ing to charge as requested by defendant’s counsel upon 
this point in the case. Ibid. 


4, The Court did not err in charging the jury, “that 
if the condition of the defendant’s mind was such 
that he could distinguish right from wrong, good from 
evil, and while in that condition, killed his wife, the 
law would hold him responsible,” and in refusing to 
charge as requested. J bid. 


5. Under the 4599th section of the Code, it was the 
duty of the presiding Judge to have had the evidence 
in the case taken down, that is to say, all the legal 
evidence allowed to go to the jury; but as the record 
does not show any particular facts given in evidence, 
which the Court instructed the Clerk not to record, 
this Court cannot say whetber the same were mate- 
rial or immaterial, legal or illegal, or whether the 
Court in its directions to the Clerk, expressed, in the 
presence of the jury, any opinion as to the evidence 
which was legally submitted to the jury for their 
consideration. To have made it error under the Code, 
it must be affirmatively shown that the Court ex- 
pressed an opinion, in the presence and hearing of 
the jury, in regard to the evidence legally submitted 
to them on the trial. Ibid. 

6. It is the right of the witness to have the testimony 
read over to him, but not the right of the defendant’s 
counsel that it should be so read; the legal presump- 
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tion is that all the legal testimony in the case was 
correctly taken down under the direction of the Court. 
Ibid. 


. In view of the facts of this case, there was no error 
in the Court which could have influenced or con- 
trolled the verdict, in refusing to allow Dr. Terry to 
explain to the jury “the structure of the brain, what 
changes were produced upon it by bodily disease, or 
how its irritation and inflammation was calculated to 
present to the mind unreal images, upon which a per- 
son with a diseased brain might be induced to act, as 
though the imaginary impressions were real exist- 
ences.” J bid. 


. The Court charged the jury that, “if, upon the whole 
evidence in the case, the jury entertain a reasonable 
doubt as to the sanity of the prisoner at the time of 
the commission of the alleged act, they are bound to 
acquit him:” 

‘Held, That after a careful review of the evidence con- 
tained in the record, and the errors assigned therein, 
that the judgment of the Court below in refusing the 
motion for a new trial should be affirmed. Ibid. 


. A defendant was indicted for the offense of riot, and 
on being arraigned plead “not guilty,” and was put 
upon his trial before the jury, and after the evidence 
was closed on both sides, the defendant withdrew his 
plea of “not guilty” and plead “ guilty,” which lat- 
ter plea was entered on the minutes of the Court. 
After the jury were discharged from further consid- 
eration of the case, the defendant withdrew his plea 
of “guilty” and so notified the presiding Judge, in 
October, 1867. But the records of the Court do not 
show anything as to such withdrawal of the plea of 
guilty. No judgment was passed on the defendant 
at that time. In October, 1870, the defendant was 
called on to show cause why judgment should not be 
passed upon him for the offense, on his plea of guilty 
as it appeared on the records of the Court. The de- 
fendant showed for cause, the above recited facts, 
which did not appear on the records of the Court, 
and the Court passed judgment on the defendant in 
accordance with the facts as the same appeared on the 
records of the Court, to which the defendant excepted : 
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Held, That the proceedings of a Court are known by 
its records, and if the facts insisted on by the defen- 
dant for arresting the judgment did not appear on 
the records of the Court, the legal presumption is, 
that they did not exist, especially after the lapse of 
three years. Garner vs. The State 


10. Where an indictment for burglary charged the par- 
ties with being accessories before the fact, and several 
witnesses were introduced who testified to the finding 
of the goods stolen in the possession of such parties, 
there being no evidence that they concealed the crime 
from the magistrate and harbored, etc., the principal ; 
and the Judge charged the jury, “if they found from 
the testimony that the defendants procured a burglary 
to be done, and instigated the perpetration by reward 
or hope thereof, and afterward received the goods, 
knowing them to be stolen, it would authorize them 
in finding the defendants guilty as accessories after 
the fact,” and in the same connection, “ If they found 
from the evidence that the defendants concealed the 
crime or harbored the principal to prevent his arrest, 
then, in contemplation of law, they were accessories 
after the fact,” and a motion was made in arrest of 


judgment and for a new trial which was overruled by 
the Court : 

Held, The Court erred in its charge to the jury, and 
ought to have granted a new trial, under the facts in 
this case. Loyd vs. The State 


11. On the trial of a prisoner who was indicted for the 
crime of murder in the county of DeKalb, where the 
crime was committed, after endeavoring to procure an 
impartial jury in the usual manner pointed out by 
law, the presiding Judge became satisfied that an im- 
partial jury could not be obtained in that county, and 
passed the following order: “The State vs. Isaac 
Wheeler—The Court being satisfied that an impartial 
jury cannot be obtained in the county of DeKalb, for 
the trial of the above stated case, it is ordered by the 
Court that said case be transferred as to the defend- 
ants, from the county. of DeKalb to the county of 
Fulton, and that the same be tried in said county of 
Fulton instead of the county of DeKalb, and that 
the Clerk of the Court in DeKalb make out, certify, 
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and transmit a complete transcript of the record in 
said case to the Clerk of Fulton Superior Court. 
[Signed. ] J. D. POPE, J. s. c.” 


This order of removal was objected to by the defendant, 
which objection was entered of record, but there is no 
error assigned in this Court as to that decision of the 
Court in DeKalb, as required by the 4191st section 
of the Code, so as to enable this Court to review it. 
There is another order in the record for the discharge 
of the jurors who had been sworn, in which it is re- 
cited, “ that the Court having proceeded according to 
law to obtain a jury to try said case, and having, af- 
ter using all necessary means, failed to obtain a jury, 
the jurors were discharged, and a new trial ordered, 
which was signed by the presiding Judge. On the 
trial of the case in Fulton county, the defendant 
moved to set aside the order removing the case, de- 
murred and plead to the jurisdiction of the Court of 
that county, insisting upon his right to be tried in 
DeKalb county, in which the crime was committed, 
which motion, demurrer and plea were overruled by 
the Court. 

Held, That, under the Constitution, the Superior Court 
of DeKalb county, in‘which the crime was commit- 
ted, had the original jurisdiction for the trial of the 
defendant, except when the presiding Judge thereof 
is satisfied that an impartial jury could not be ob- 
tained in that county ; and in that event, the Court 
had the power and authority, under the Constitution, 
the Act of 6th of October, 1868 and the 4593d _ sec- 
tion of the Code, with the consent of the Solicitor 
General and defendant, or his counsel, to select the 
county in which the defendant should be tried, and 
to order the case transferred accordingly. The Court 
may transfer the case to the county agreed on by the 
parties, or in the event they fail or refuse to agree 
upon any county, then the Court may transfer the 
case to the county agreed on by the parties, or in the 
event they fail or refuse to agree upon any county, 
then the Court may transfer the trial to such county 
as he may select. The record in this case does not 
show that there was any agreement as to the county, 
but the legal presumption in favor of the judgment 
is, that they failed or refused to agree upon any county. 
Wheeler vs. The State...... eoeee 
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12. Held further, That the judgment of the Court in 
DeKalb county, removing the case to Fulton county, 
being the judgment of a Court of competent juris- 
diction, could not be collaterally attacked in the Su- 
perior Court of Fulton county for irregularity, or as 
having been improperly granted, either on a motion 
to set it aside, or by demurrer or plea to the jurisdic- 
tion of the Court; and that the motion to set it aside, 
the demurrer and plea to the jurisdiction of the Court 
were properly overruled. J bid. 

13. Held also, That the challenge to the array of jurors 
impanneled to try the prisoner was properly overruled 
by the Court, inasmuch as it was not affirmatively 
shewn that the jurors were not selected from those 
whose names were in the jury-box, or that they had 
not been selected and summoned according to law. 
The legal presumption is, that the officers of the law 
performed their duty in the selecting and summon- 
ing the jurors, until the contrary is shewn by compe- 
tent evidence; and the same may be said in regard 
to the objection made to the twenty-four traverse ju- 
rors. J bid. 


14. Held again, That there was no material error in the 
charge of the Court to the jury which could have in- 
fluenced their verdict. And where the verdict is 
abundantly sustained by the evidence, as in this case, 
this Court will not be very astute in the discovery of 
errors, to set it aside, unless they be such as would 
have probably produced a different result. Ibid. 


15. When a requisition is. made by the Executive au- 
thority of this State for any person as a fugitive from 
justice, on the Executive authority of another State, 
and the Governor of this State appoints an agent to 
receive such fugitive to be transported to this State, 
it is the duty of such agent, without unreasonable 
delay, to bring said fugitive before the Governor of 
this State, (unless otherwise directed,) in order that 
said fugitive from justice may be turned over, under 
the order and direction of the Governor, to the proper 
civil authority of the county in which the offense was 
committed. If the defendant, as such agent, had such 
fugitive from justice in his custody, for the purpose 
of transporting him from the State of South Caro- 
lina to the Governer of this State, on his requisition, 





680 INDEX. 


as set forth in the record, without any unseasonable 
delay, then the defendant was not guilty of false im- 
prisonment in the detention of said fugitive from jus- 
tice for that purpose, and the Court below should have 
so instructed the jury. Pettus vs. The State 


16. On a trial for murder, proof was given of the con- 
fessions of the prisoner, that the deceased had met 
him in the public road and attacked him suddenly 
and violently, by beating him with a stick; that he 
had remonstrated, and finally, holding the stick with 
one hand, he had, with the other, taken out his knife, 
and opening it with his teeth, he had stabbed the de- 
ceased twice, and deceased was shortly after found 
dead. But it was proven, in addition, that deceased 
was stabbed in four places; that the prisoner, on ex- 
amination at the time, was without bruise or hurt, 
and that he was found in possession of the pistol, and 
the jury found a verdict of voluntary manslaughter, 
and the Court below refused a new trial : 

Held, That this Court will not disturb the judgment 
of the Court below. Banks vs. The State 


17. When, in a trial for murder, the defendant offered 


testimony in relation to the character of the house 
(being a house of ill-fame,) where the homicide was 
committed, which was rejected by the Court : 

Held, That this was not error, as, under the facts, it 


was not relevant to the issue in the case. Braswell 
vs. The State 


18. When the Judge refused to charged the jury: “If 
the deceased said the prisoner stole the lamp, and de- 
ceased called him a damned liar, and deceased rose 
up and put his hand in his pocket and advanced to- 
ward defendant, that such conduct wis sufficient to 
excite the fears of a reasonable man :” 

Held, That this was not error; for such question was 
one for the jury to find, upon all the proof in the 
cease. Ibid. 

19. When the Court gave the converse of this propo- 
sition in charge, reciting the facts, but not all the 
facts, which showed the intent, whether the act was 
done by malice, and concluded ‘by telling the jury, if 
they found the facts recited to be true, the case was 
murder: 
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Held, That this was error in the Court, and not the 
roper manner of presenting the question to the jury 
for their adjudication, under the law of this State. 
Ibid. 

20. When the facts of the case show clearly that the 
act of the killing was without any legal provocation, 
and, in fact, constituted the crime of murder, under 
the law: 

Held, That this Court will not interfere to set aside the 
verdict for a charge of the Court, though expressed 
in language too strong against the accused, if, from 
all the evidence, this Court is satisfied with the ver- 

dict. Ibid. 















CUMULATIVE REMEDY. 


Where a suit was instituted against the Western and 
Atlantic Railroad for damages, growing out of a 
breach of contract, and the declaration alleged that 
the contract was in writing and had been lost : 

Held, first, That the remedy, under the Code, section 
3910, is cumulative, and does not deprive a party of 

his right to sue at law. Wallace, Sup’t, vs. Tumlin 

WE TIT on ccsvescerencsscsnidoensedcddeadamtenssrarentene 462 
















DAMAGES. 


1, In this case there being no appearance for the plain- 
tiff in error, the defendant moved the Court to open 
the record, and prayed for an affirmance of the judg- 
ment of the Court below, with damages for delay : 

Held, That the defendant was entitled to an affirmance 
of the judgment on the statement of facts contained 
in the record, and that damages be awarded as pro- 
vided by the 4221st section of the Code for a delay 
in bringing the case up to this Court. Avera vs. 
FOI. wiccsegsvcccecnscentsepecnensidapsushogehgaeanessctndgnen 233 

2. The amount of damage in this case depended on 
the view the jury took from the evidence of the con- 
tract itself; and the finding of the jury in this case 
being sustained by the evidence as to the amount of 
damage, taking the value at the time they held the 
owner would have had his cotton sold, and allowing 
expenses, etc., will not be set aside—being supported. 

by the evidence. Gray, Bedell and Hughes vs. Bass. 270 




















682 INDEX. 


3. Where the evidence upon the breach of contract ex- 
hibits the fact that the plaintiff was to receive a cer- 
tain price, and the amount necessary for the perform- 
ance, after such alleged breach, is a matter of fixed 
computation, and the Court charged the jury, on the 
measure of damages, that plaintiff was entitled to re- 
cover the whole amount sued for, less what would 
have been his expenses in performing the contract: 

Held, That the actual damages which the plaintiff was 
entitled to recover, embraces the difference between 
the cost of doing the work and the price to be paid 
for it. The law requires the utmost good faith in re- 
lation to contracts, and where parties refuse to carry 
out contracts into which they have entered, the party 
injured may pursue his remedy for damages, and the 
measure of the damages for such breach or refusal to 
carry out the contract will be computed by ascertain- 
ing the profits of the enterprise, after deducting the 
legitimate and actual costs of its execution; and, in 
the view we entertain of the law of this case, the 
charge of the Court below was error. Wallace, Sup’t, 
vs. Tumlin and Stegall 


See Husband and Wife. 
DECREE. See Equity Practice, 3. 


DEMAND. 


Where, upon the contract entered into for cotton, the 
party had his election to require the return of the 
cotton at places specified, or payment in money there- 
for : 

Held, That a demand for settlement and refusal to pay 
for the cotton, dispensed with any formal notice of 
election, and constituted sufficient demand and notice 
before the institution of suit to predicate the action. 


The Newton Manufacturing Company vs. White 
DEMURRER. 


Where the evidence of the plaintiff in the action, is insuf- 
ficient, in law, to entitle him to recover, the defendant 
may demur thereto, and demand of the Court a judg- 
ment of non-suit; but if the demurrer to the evi- 
dence is overruled by the Court, then the defendant, 


148 
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according to the long and well settled practice of the 
Courts of this State, may go before the jury and con- 
test the plaintiff’s right to recovery, by the introduc- 
tion of evidence in his own favor. The overruling 
the defendant’s demurrer to the plaintiff’s evidence 
has never been held by the Courts of this State, since 
the adoption of the Judiciary Act of 1799, to be con- 
elusive as to the plaintiff’s right to recover the money 
or property sued for. Levy vs. Simmons.......+0..+++6 53 


DILIGENCE. 


See Common-Carriers, 1, 2, 4. 
“ Continuance, 6. 
“ Evidence, 3, 7. 

















DISTRESS-WARRANTS. 


See Landlord and Tenant. 
“ Priority of Liens. 


DISTRIBUTION OF ESTATES. 


Where a bill was brought by the children of Jonas 
King, their deceased father, to recover from the exec- 
utor of their grand-father, Jonathan King, their fath- 
er’s share being one-eight of the estate of said Jona- 
than, under the will, and the bill doesnot allege at 
what time Jonas King departed this life—whether 
before or after the death of the testator—and the bill 
was dismissed upon demurrer, for want of equity, ete: 

Held, That the averment of the time of the death of 
Jonas King was material, and that it ought affirma- 
tively to appear that he died before the testator, to 
sustain this proceeding by the heirs as against the 
executor for distribution of the estate, claiming, un- 
der his will; for if Jonas died after the death of the 
testator, the present parties would have no right to 
proceed by bill for settlement, etc., against the execu- 
tor, and would require administration on Jonas King’s 
estate, and suit by such administrator to enforce such 
settlement. King vs. King......... ec ecsccsccocesoes os 512 

































DORMANCY. 
See Corporations, 1, 2. 
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DORMANT JUDGMENTS. 


1. The entry by the sheriff, of costs received from the 
laintiff, was sufficient to keep the judgment from, 
ecoming dormant and the petition for the issuing of 

an alias fi. fa. and the proceedings therein had, was 
evidence of the intent of such plaintiff that his judg- 
ment was subsisting within the provision of law, and 
that the Court erred in holding the judgment to be 
dormant. Thrasher vs. Foster 


. Under the facts contained in this record, the judg- 
ment, or decree on which the execution issued, was 
not dormant. Munroe et al. vs. Dumas 


3. A return by asheriff upon a fi. fa., that he has “re- 
ceived of the defendant $9 25, in full of the costs on 
this fi. fa.,” is such a return or entry as, under section 
2863 of the Revised Code, will prevent the dormancy 
of the judgment. Clark vs. Feagan 


DOUBT. See Criminal Law, 8. 
DOWER. 


. The widow’s right to dower in the lands of which 
her husband died seized and possessed either by deed, 
or in law, is a legal right of which she cannot be 
barred except in the manner as provided by law; that 
is to say, her relinquishment of her right to dower 
must be made in the manner as prescribed by law. 


Davis vs. Me Donald 


2. Where a widow, with the assent of the administra- 
tor and the approval of the Ordinary, elected to take 
money in lieu of dower, and commissioners were ap- 
pointed to assess the same, who made:a return of their 
action, but the widow recalled her election and the 
Court passed an order setting aside the return, and 
permitting her to recall her election, and afterward — 
commissioners were appointed in the ordinary way to 
assign to her dower, and they made a return of the 
assignment : 

Held, That, in a traverse of the return by a creditor, 
the former proceedings, in relation to her choice of 
money in lieu of dower, were no bar to her present 
application; it appearing that she made her election 
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of money under the impression that the estate was 
fully solvent, when, in fact, its solvency is doubtful. 


Dabney vs. Bailey.....cccccosesereereees esbderéssmecteb dees , 
EJ ECTMENT. 


1, One tenant in common may bring ejectment against 


his co-tenant, if the possession of the co-tenant be 
adverse; if a recovery is had the plaintiff will be put in 
possession as tenant in common, leaving to the parties 
the right, by writ of partition or by bill in equity, to 
settle any equities there may be between them as ten- 
ants in common. (See concurrence of WARNER, J.) 
Logan 08. Goodall......cccccoccccccecsssoscoce -cvesecccese 


9. Where, in an action of ejectment for land, the contro- 


versy is about the dividing line, and the plaintiff 
shows title in himself to the lot, but not a chain of 
title from the State, and the defendant claims through 
a deed from plaintiff, and evidence is introduced to 
prove the acquiesence of the defendant in the boundary 
asserted ‘by plaintiff, and such witness discloses by 
his evidence the existence of such deed, and a motion 
made to rule out the evidence relative to the contents 
of the deed was overruled and the plaintiff closed his 
ease, and the jury found for the plaintiff with mesne 
rofits: 


Held, That the plaintiff had not shown such title as 


would allow him to recover on the deeds, his evi- 
dence being no chain of title from the State to him. 
Anderson v8. SUgg8...cssssececeeeees pbvddewsdvcdescetee csi . 


3. Held further, That while evidence of acquiesence in 


the boundary under the facts, in this case was compe- 
tent evidence, it was not competent to go into the 
contents of the deed, and on the fact of the existence 
of such deed from plaintiff to defendant being shown, 
it was the duty of the Court to stop the testimony 
until the parties, one or the other claiming under 
such deed, produced it. And as a question of prac- 
tice, he who claims any right or benefit arising under 
any instrument in writing is the party whose duty it 
is to present it to the Court and put it in evidence. Ib. 


4, The value of the premises in dispute, in an action of 


ejectment, except so far as it effects the mesne profits, 
is immaterial to the issue. Merrill vs. Whitaker et al. 
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5. The execution of a deed to which an affidavit has 
been filed, under section 2670 of the Revised Code, 
cannot be proven by acknowledgements of the sup- 
posed maker of the deed that the land described was 
the property of the supposed grantee. Afills vs. May. 

. When on the trial of an action of ejectment the evi- 
dence turned on the question of title, and the verdict 
was for the defendant, and the plaintiff moved for a 
new trial on the ground of newly discovered testi- 
mony by which it could be shown that the defendant, 
whilst in possession of the land, had admitted that 
the same was the property of the plaintiff, he being 
the tenant, or in possession, as the agent of the plain- 
tiff: 

Held, That this did not come within the rule of exclud- 
ing cumulative testimony, as it went toa new and 
distinct right to recover, and a new trial ought to 
have been granted. Ibid. 


See Amendment, 2. 
ELECTION. See Demand. See Dower, 2. 


EMANCIPATION OF SLAVES. 


When, in 1858, Nathan Truitt died, leaving a will in 
which he bequeathed to B certain negroes, (described 
as old and fuithful slaves,) and certain other property 
in trust, directing that B should permit them, as long 
as any of them wish, to cultivate, for their support, a 
certain parcel of land, and see to it that they were 
well treated, and provided that, at B.’s death, before 
the death of all the negroes, the trust should pass to 
C, and after the probate of the will, no action was 
taken by B in the matter, and the negroes and other 
property passed in the usual course of administration 
to the residuary legatee, and since the emancipation 
of the slaves, B filed a bill to set up the trust: 

Held, That the bill was properly dismissed by the Chan- 
cellor for want of equity. Ellis vs. Rachels 





EQUITY. 


1. A bill by creditors charging that the debtor, who is 
insolvent, has fraudulently transferred his property, 
a stock of dry goods, to a third person who is in 
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complicity with the fraud, and who is rapidly selling 
them at retail to other persons, and praying the ap- 
pointment of a Receiver, is not demurrable, on the 
ground that the complainants do not show that they 
have sued their claims to judgment at law. Cohen 
vs. Myers, Cohen & Company 


9. If the complainant is entitled to any relief under 
the statement of facts contained in the record, he has 
as ample and adequate remedy in a Court of law as 
in a Court of equity, and there was no error in the 
Court below in sustaining the demurrer to the com- 
plainant’s bill, and dismissing the same for want of 
equity. Seago vs. Harrison et al 


3. Where there was a bill pending in equity in favor of 
Zorn vs. Respass, in relation to the title and posses- 
sion of land, and during Respass’ temporary absence 
from the county, Zorn dismissed his bill and took out 
a proceeding as an intruder against Respass’ tenant, 
an ignorant colored man, who had a growing crop on 
the premises, and who, from ignorance of his rights, 
failed to make the counter-affidavit required by law, 
and Zorn, was in consequence, put in possession, and 
Respass ousted, and Respass immediately on his re- 
turn, made the affidavit, but the sheriff refused to re- 
ceive or act upon it: 

Held, ‘That a bill setting up these facts, and praying a 
restitution of the possession as unfairly obtained un- 
der color of legal process, is not demurrable for want 
of equity, or because there is an adequate remedy at 
law. Lespass vs. ZOrn.....++++0- emnbiaphanges endcoonestpes 


4. Where a bill in equity was brought by a ward, through 
her guardian, against an administrator, charging that, 
by a previous litigation against such administrator, 
she had obtained a decree, by which she was decreed 
a specific interest in certain property, being an undi- 
vided interest therein to the value of $2,850 00, and 
the jury further decreed, that “ this decree shall ope- 
rate as a conveyance to her of said undivided interest 
in said lands and premises,” and the bill avers that 
the property is being wasted and mismanaged, and 
that the sale of the whole is necessary to a proper di- 
vision or partition, and that the administrator and 
his securities on his bond are involved, and that the 
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administrator refuses to comply with the decree in the 
premises and sets up new defenses ; that the property 
belongs, in part, to other heirs, and that they were 
not parties to the original bill, and not bound there- 
by ; and the bill prays for the appointment of a Re- 
ceiver and a sale of the property, for the purpose of 
division, and the Court, upon the hearing, dismissed 
the bill for want of equity, on the ground, that the 
questions raised were previously adjudicated : 

Held, That the Court erred; that the facts alleged con- 
stituted strong ground for the interposition of equity, 
and that it was the duty of the Court to have retained 
the bill aud appointed a Receiver, and by proper pro- 
cess to have caused all the parties in interest to be 
made parties to the bill, and to have adjudicated and 
settled the respective rights of the claimants, if found 
that they were not bound by the decree in the origi- 
nal bill, and to have the property sold for the pur- 
poses of division. And we remand this case to the 
Chancellor, with these instructions. Ware vs. Ware 

5, Where a suit was pending against two joint and sev- 
eral obligors, one of whom claimed to be security 
only for the other, and this was known to the plain- 
tiff, and the principal had filed a plea to the merits 
of the action, and the plaintiff, without the action or 
consent of the surety, and after the surety, satisfied 
that no trial could be had on the plea at that term of 
the Court, had gone home, dismissed his suit as to 
the principal, to get clear of the plea, and then took 
a judgment againsi the surety, and the surety filed a 
bill to enjoin the judgment, alleging these facts, and 
alleging, further, that at the time the suit was dis- 
missed against the principal, the debt was barred by 
the Statute of Limitations, and if the surety paid the 
debt, he was, by this act of the plaintiff, deprived of 
his rights to recover it from the principal: 

Held, That there was equity in the bill, and the Judge, 
on the facts of the case, as they appeared on the bill, 
answer and affidavits, ought to have granted the in- 
junction until the trial could be had on the case made 
by the bill. Turner vs. McCarter 


6. Where there was a bill filed to reform a voluntary 
deed, on the groand of mistake, and the dispute was 
between those claiming under the deed, the grantor 
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being indifferent, the rule in equity that a deed will 
not be reformed at the instance of mere volunteers, 
does not apply. Adair vs. McDonald et al 


7. Under the laws of this State, Revised Code, sections 
3067 and 3068, a mistake of law, as when an instru- 
ment has a different legal effect from what the parties 
to it intended, may be relieved against in equity, or 
if the mistake be in but one of the parties, if that 
one place great trust and confidencein the other, and 
that confidence be betrayed, equity will relieve against 
the mistake. Ibid. 


8. Where there was a suit pending in a Justice’s Court, 
and the defendant moved to continue, on account of 
the absence of a witness, the payee of the note, by 
whom he could prove that the note was given in 
liquidation of a debt due to the payee, for medical 
services rendered by him to the defendant’s ward, and 
that it was not the intent of the parties, in giving or 
the taking of the note, to bind the defendant, person- 
ally, for the debt: 

Held, That there was nothing in this evidence, as stated, 
to show such a mistake, either of law or fact, as to 
authorize a reformation of the note, and the continu- 
ance was properly overruled, Pool vs. Wilkinson... 


9, When A, as administratrix, filed her bill against B, 
administrator, to enjoin suits in ejectment and for the 
purchase of land, upon the following statement of 
facts: A and B, in their lifetime, bought together a 
certain ferry and lands, A taking title to himself, and 
afterwards made title to one-half to B, and B made 
payments, and gave his note for balance of the par- 
chase-money, and B also turned over to A the whole 
proceeds of the ferry, and other accounts alleged to 
have been paid, and which, together, amounted to the 
balance due, and the Court overruled the demurrer 
to the bill and granted the injunction prayed: 

Held, That the judgment of the Court was not error, 
in this, that jurisdiction for purposes of injunction 
existed in the county when the suits were pending, 
and the facts alleged made a proper case for equity 
interference. Byrd vs. Lewis 


Vou, xL11—45, 
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EQUITY PLEADING. 


An injunction to restrain the enforcement of a judgment 
at law on the ground that there isa good defense to 
a part of the claim on which the judgment is founded, 
but said defense did not come to the knowledge of the 
defendant, until it was too late to set it up at law, 
ought not to be granted, unless the complainant ten- 
der in the bill the amount he admits to be due, and 
unless the bill clearly show by distinct and positive 
averments what the defense is, how and by whom it can 
be proven, and that the failure to acquire the knowl- 
edge of it before the trial at law, was wholly un- 
mixed with any negligence on the part of the com- 
plainant, or any want of attention to the means of 
information within the reach of a man of ordinary 
prudence and discretion. Hill vs. Harris 


EQUITY PRACTICE. 


. In a motion to revoke an order appointing a Re- 
ceiver, on the ground that the answer of the defend- 
ants, with the supplemental affidavits, “swears off” 
the equity of the bill, the Chancellor is authorized by 


law to grant or refuse the motion, according to his 
discretion, under all the facts and circumstances of 
the case, and this Court will not control his judgment 
unless his decision has been abused. Cohen vs. My- 
ers, Cohen & Company 
. Inasmuch as the answer of the defendant was not 
filed under the order or process of the Court requiring 
the defendant to answer complainant’s bill, but was 
voluntarily filed by him by way of showing cause 
against granting the injunction, it was to be considered 
by the Judge for what it was worth, in the shape in 
which he voluntarily chose to present it, and the com- 
plainants did not have the legal right to complain of 
his action in regard to that matter; nor did the Judge 
err in refusing to allow the complainants to examine 
the defendant orally as a witness, on a motion to grant 
an injunction. Cubbedge & Hazlehurst vs. Adams 
3. Where a decree was not signed by the Chancellor: 
Held, That the jurisdiction for the trial of equity causes 
in this State was vested in the Superior Court, in 
which this judgment or decree was rendered, and 
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that this was a judgment or decree of that Court ; 
and having been rendered prior to the adoption of 
the Code, under the general rule of practice that pre- 
yvailed in most of the Courts of the State at that time, 
it ought not now to be set aside on the ground that 
it was not signed by the Chancellor, even if, under 
the Constitution and laws of this State vesting the 
jurisdiction and regulating the trials of equity causes, 
the decree rendered on the verdict of a jury is now 
required to be signed by the Chancellor, in order to 
constitute it a valid decree. The Code is certainl 
directory in regard to that matter, and should be fol- 
lowed in all cases tried since its adoption, but when 
it is signed as required by the Code, is it the judg- 
ment or decree of the Chancellor, or is it the judg- 
ment or decree of the Superior Court? Munroe et 
al., vs. Dumas 

4, A bill praying for an injunction was presented to the 
Judge for his sanction, and a rule nisi was granted, 
calling upon the defendants to show cause, on the day 
therein named, why the injunction should not be 
granted, which was duly served on the defendants, 
but they failed to appear and show cause on the day 
named by the Judge, and afterward the Judge gran- 
ted the injunction. Whereupon the defendants, by 
their counsel, petitioned the Judge to suspend his or- 
der granting the injunction, which was refused, and 
the defendants excepted. 

Held, That there was no error in the refusal of the 
Judge to grant the petition to suspend his order grant- 
ing the injunction, on the statement of facts contained 
in the record ; that their remedy was to move a dis- 
solution of the injunction in manner prescribed by 
law in such cases, if they desired to get rid of it. 
Clark vs. Herring & Mock 

5. It is error in the Judge of the Superior Court to dis- 
miss a bill in vacation, except upon demurrer by the 
defendant. Gullatt vs. Thrasher 


ESTOPPEL. 

1, Held, That it was the right of the plaintiff to have 
had all the legal costs due in the case, including the 
costs of plaintiff’s witnesses, taxed by the Clerk, and 
inserted in the blank left in the judgment for that 
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purpose, and to have proceeded to collect the principal, 
interest and cost, by due process of law, but, inas- 
much as the plaintiff agreed to settle the judgment 
on the terms proposed by the defendant, with a full 
knowledge of all the facts, and gave a receipt in full 
of the within judgment, there was no error in the 
refusal of the Court to allow the motion to enter a 
judgment nune pro tune against the defendant for the 
costs due the plaintiff’s witnesses. Calhoun vs. The 
Mayor and Council of Atlanta..........seeeees dinesses ee 
. A bill was filed for direction and to marshal the as- 
sets of a deceased intestate’s estate, and the question 
as to priority of payment was made between a mort- 
gage creditor of the intestate and the legatees of a 
testator, on the following statement of facts: Dick- 
son, Davis and Mary Cheeley were the executors and 
executrix of John Cheeley, deceased; in December, 
1860, the executors sold at public outery a tract of 
land as the property of their testator, the terms of the 
sale being a credit of twelve months, with notes and 
approved security; the land of said executors’ sale 
was bid off by Dickson, one of the executors, for the 
sum of $9,041 00, who gave his individual note to 
Davis, one of the executors, for the amount, and went 
into immediate possession of the land, and remained 
in possession of it up to the time of his death, control- 
ling and using it as his own property. Dickson gave 
no security on the note, and refused to give any. The 
land was worth, at the time of the sale, in the mar- 
ket, what Dickson bid for it. Afterwards, Mrs. Chee- 
ley, one of the executors, (Davis being dead,) instituted 
a suit in equity against Dickson on the note given by 
him for the land, and claimed a vendor’s lien for the 
purchase-money due therefor by Dickson, obtained 
judgment for what was then due on the note, and es- 
tablished the vendor’s lien on the land for unpaid 
purchase-money due therefor by Dickson. After 
Dickson’s death the land was sold, under that judg- 
ment establishing the vendor’s lien, and the proceeds 
of that sale were paid over to the legatees of John 
Cheeley. The land was sold under that judgment 
for what it was worth in the market at the time, but 
Jacked paying off the judgment the sum of $2,484 00, 
The Court decided that this latter sum was a debt 
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due by Dickson, as executor of John Cheeley, and 
entitled to priority of payment out of his assets: 


Held, That the purchase of the land by Dickson, at ex- 


ecutor’s sale, was not void but voidable, at the election 
of the legatees ; that they might have treated that sale 
as a devastavit, on the part of the executor, or ratify 
it, at their option, but having acquiesced in that pur- 
chase for a considerable length of time, and treated 
the debt due by him therefor as his individual debt, 
and having received the larger portion of the judg- 
ment in payment for their claim for the land founded 
on that individual debt due by him for the land, they 
cannot now be heard to say that the balance due on 
the judgment is a debt due by him as executor, after 
receiving the larger amount of the judgment obtained 
against him for the land as a debt due by him in his 
individual capacity ; they could either have repudiated 
the sale of the land at the executor’s sale, and treated 
it as a devastavit, or ratified and confirmed it, but they 
cannot ratify the sale of the land in part, and repudi- 
ate it in part; in other words, they cannot reserve a 
part of the money for the land as due by Dickson in 
his individual capacity, and as his individual debt as 
a purchaser of the land at the executor’s sale, and 
claim that the balance of that same debt is due by him 
as executor for a devastavit in purchasing the land at 
his own sale, as set forth in the record. If the land 
had sold for more money under the judgment sale as 
the individual property of Dickson than he paid for 
it at the executor’s sale, then the legatees would have 
had the benefit of it, but as the land sold for less, they 
cannot, now, after the land has been sold in the due 
course of administration, under the vendor’s lien, as- 
serted by the surviving executor, who represented the 
interest of the legatees of Cheeley’s estate; and with 
a full knowledge of the facts on their part, having ac- 
quiesced in the same, and received the proceeds of the 
land, they must now be held to have affirmed the pur- 
chase of Dickson at the executor’s sale, and that his 
debt for the land was his individual debt, and not a debt 
due by him as an executor for a devastavit in purcha- 


sing the land at his own sale. Brantley vs. Cheeley... 209 
See Dower, 2. ' 


“ Appeals, 1. 
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EVIDENCE. 


1. While evidence of acquiescence in the boundary 
under the facts, in this case was competent evidence, 
it was not competent to go into the contents of the 
deed, and on the fact of the existence of such deed 
from plaintiff to defendant being shown, it was the 
duty of the Court to stop the testimony until the par- 
ties, one or the other claiming under such deed, pro- 
duced it. And, as a question of practice, he who 
claims any right or benefit arising under any instru- 
ment in writing is the party whose duty it is to pre- 
sent it to the Court and put it in evidence. Ander- 
son vs. Suggs 

2. Where, in an action brought under the provisions of 
section 2988 of the Code, for stock killed, the notice 
required was served personally by the plaintiff, who 
attached his affidavit of such service thereto: 

Held, That such affidavit was sufficient evidence of such 
service, and not being traversed, it was not necessary 
to have produced the witness on the stand to prove 
the same. The Macon & Western Railroad Company 
SI sd die ink siicsroisecebesudilentoocsnips eyennsouneciansiins 300 

3. Where proof of a loss of an original paper is made 
before the Court, and he admits secondary proof there- 
of: 

Held, Under sections 3714 and 3779 of the Code, ques- 
tions of diligence in exhausting the means of infor- 
mation for primary evidence, accessible to the party, 
is one addressed to the sound discretion of the Court 
below, with which this Court will not interfere, ex- 
cept where it has been flagrantly abused. Wallace, 
Superintendent, etc., vs. Tumlin vs. Stegall..........0+ 462 


4, The Court charged the jury as follows: “It isa 
rule that a witness swearing positively to a fact, is to 
be believed in preference to many who swear nega- 
tively to the same fact, that is, that they did not see 
or hear it. If the existence of a fact be sworn to by 
one credible witness, and many other witnesses who 
were in a situation to see or hear it, testify that they 
did not see or hear it, or know that it transpired, you 
are bound to regard the testimony given by the wit- 
ness who swears postively, in preference to those who 
swear negatively.” 
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Held, While the general rule is, that other things being 
equal, positive evidence preponderates over negative 
evidence, the charge of the Court was error, under 
the facts of this case, in stating the rule too strongly, 
that the jury were bound to regard the testimony of 
the positive witness in preference to those who testi- 
fied, for circumstances may out-weigh positive testi- 
mony. Innis vs. The State........0...ssseeseeees BESS 

5. In cases of rape, the question of guilt or innocence 

should not be measured abitrarily by the character of 

the proof, whether positive or negative, direct or cir- 
cumstantial, but by the weight of the proof; all 
the facts should be submitted to the jury under the 
charge of the Court, stating the law in regard to what 
was necessary to establish the accusation, and the jury 
should be left to consider the whole evidence to as- 
certain the guilt or innocence of the prisoner. Ibid. 


6. The bill for the corn, accompanying the shipment 
thereof, was properly admitted in evidence on the 
trial. Ketchum vs. Verdell....... a By Oe 2 enn 

7. If a paper has been diligently searched for and can- 
not be found, its contents may be shown by parol. 
(R.) Godfrey et al. vs. Walker et dl...ccccersesceeceees 

8. If the printed minutes of a Conference were read to 
a party by one who knew they were the minutes, it is 
competent to read said minutes in evidence to show 
what was read to the party. (R.) Ibid. 

9, When on the trial the Court permitted the proof of 
loss to go to the jury as evidence of the ownership: 
Held, Such use of this testimony was not authorized ; 
that the rule is, the proof of loss by claimant under 
his policy, may go to the jury to show his compliance 
with the terms of the policy, but is not evidence of 
ownership, loss, or value, but such must be established 
by proof under the rules of evidence. But as in this 
case the evidence is complete and uncontroverted upon 
the point, we do not regard it sufficient to set aside the 
judgment. The Southern Insurance and Trust Com- 
pany vs. Lewis and Brothers.......ccocecccecsseccccsesess 


10. ‘The execution of a deed to which an affidavit has 
been filed, under section 2670 of the Revised Code, 
cannot be proven by acknowledgments of the sup- 
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posed maker of the deed that the land described was 
the property of the supposed grantee. Mills vs. May. 

11. When on the trial of an action of ejectment the evi- 
dence turned on the question of title, and the verdict 
was for the defendant, and the plaintiff moved for a 
new trial on the ground of newly discovered testi- 
mony by which it could be shown that the defendant, 
whilst in possession of the land, had admitted that 
the same was the property of the plaintiff, he being 
the tenant, or in possession, as the agent of the plain- 
tiff: 

Held, That this did not come within the rule of exelu- 
ding cumulative testimony, as it went to a new and 
distinct right to recover, and a new trial ought to 
have been granted. Ibid. 


See Criminal Law, 9. 
EXPOST FACTO. See Criminal Law, 1. 


FALSE IMPRISONMENT. 
See Criminal Law, 15. 


FRAUDULENT SALES. See Equity, 1. 


FRAUDULENT USE OF PROCESS. 
See Equity, 3. 


FUGITIVES FROM JUSTICE. 
See Criminal Law, 15. 


GIFTS. 


1. Where there was a question of fact, as to whether 
there had been a formal gift, by the father to the son, 
of real estate, with delivery of possession, under such 
circumstances as made the gift good against creditors 
of the father, and there was evidence on both sides, 
and the whole question of law and fact was submit- 
ted to the Judge, this Court will not disturb his judg- 
ment unless it be strongly and decidedly against the 
evidence. (By two Judges.) Mims vs. Ross et al... 

. To make a valid gift there must be a present inten- 
tion to give, and a complete renunciation of right, by 
the giver, over the thing given, without power of re- 
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vocation, and a full delivery of possession as a gift, 
inter vivos. (R.) Ibid. 

3. The legatee of a specific bequest of real estate, under 
a will, who has the assent of the executor to the lega- 
cy, has not such a title as gives him a right to take a 
homestead therein, to the exclusion of the creditors 
of the tesator. Ibid. 


GUARDIANS. 
See Trustees and Trust Estates, 5. 


HOMESTEAD. 


1. The legatee of a specific bequest of rea] estate, under 
a will, who has the assent of the executor to the leg- 
acy, has not such a title as gives him a right to take 
a homestead therein, to the exclusion of the creditors 
of the testator. Mims vs. Ross et al..........00+++ soseee 

2. Where a party applies, under the Act of 1868, for 
homestead, and the facts show that he is a bachelor, 
having no person depending on him for support and 
maintenance which the law imposes on him as a le- 
gal duty, and the Court below affirms the judgment 
of the Ordinary holding that such single person was 
not the head of a family and not entitled to a home- 
stead : 

Held, That there was no error in the judgment, but 
that it was in consonance with the judicial interpre- 
tation of the Constitution by this Court in the prem- 
ises. Calhoun vs. McLendon 

3. The Act of 1870, declaring a single person to be the 
head of a family, is not a judicial construction of the 
Constitution ; that the judiciary, under our govern- 
ment, is alone empowered to interpret the Constitution 
and laws; and, with great deference to the legislative 
department of the State government, we hold that it 
is not competent to enact that a single person living 
to himself or herself is the head of a family within 
the meaning of Article VIII., section 1, of the Con- 
stitution, but the decision of this Court on that sub- 
ject is paramount. bid. 

4, Under the Constitution of 1868 and the Acts passed 
to carry the homestead clause therein into effect, 
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neither the widow nor minor heirs of a deceased per- 
son have any right of homestead in the property of 
the deceased, as against the claims of the adult heirs 
to their distributive share under the statute of distri- 


butions. Kemp vs. Kemp, Griffin vs. Griffin........00. 
HOMICIDE. See Criminal Law. ° 
HUSBAND AND WIFE. 


By the common law, the husband could not main- 
tain an action to recover damages for the homicide of 
his wife, and, by the provisions of the Code of this 
State, authorizing damages to be recovered for physi- 
cal injuries done by one person to another, the right 
to recover damages for a homicide is limited toa 
widow for the homicide of her husband, or if there 
is no widow, then the child or children may recover 
damages for the homicide of the husband or parent ; 
but the Code does not give the right to the husband 
to recover damages for the homicide of his wife. If 
the Legislature had intended to have changed the 
common law rule on this question, it would have done 
so when declaring the particular class of persons who 
were entitled to recover damages for homicide, in the 
2920th section of the Code. The Court below, there- 
fore, erred in overruling the second ground of de- 
murrer to the plaintiff’s declaration. The Georgia 


Railroad and Banking Company vs. Wynn 
INDICTMENT. See Criminal Law, 1. 
INJUNCTION. 


. As a general rule, a Court of equity will not inter- 
fere at the instance of a general creditor, before judg- 
ment, to set aside a voluntary conveyance alleged to 
have been made for the purpose of defrauding credi- 
tors, and restrain by injunction the sale of property 
held by the debtor under that voluntary conveyance 
as trustee or in his own right, on the ground of fraud, 
when the fraud alleged is the execution of such volun- 
tary conveyance without notice to the creditors Cub- 
bedge & Hazlehurst vs. AdAMS......sc0cseeeeeee a ponsenenl 


. The original jurisdiction to grant, or refuse to grant, 
or to continue, or refuse to continue an injunction in 
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an equity cause, is vested by the Constitution and the 
laws of this State in the Superior Courts or in the 
several Judges thereof, as regulated by law, who may, 
in the performance of that duty so devolved on them 
exercise a sound discretion as to the granting or re- 
fusing an injunction, according to the circumstances 
of each case presented for their consideration. Ibid. 


3, This Court has no original jurisdiction to grant or 
to refuse an injunction, but is alone a Court for the 
correction of errors from the Superior Courts and City 
Courts; and unless it is manifestly apparent, from 
the record, that the Judge of the Superior Court has 
abused the discretion vested in him by law, either in 
granting or refusing to grant an injunction, there is 
no error which this Court can correct ; and, according 
to the facts as presented by the record in this case, 
there was not such an abuse of that discretion which 
the law has vested in the Judge of the Court below, 
in refusing to grant the injunction prayed for, as will 
authorize this Court to control it. Ibid. 


4, Inasmuch as the answer of the defendant was not filed 
under the order or process of the Court requiring the 


defendant to answer complainant’s bill, but was vol- 
untarily filed by him by way of showing cause against 
granting the injunction, it was to be considered by the 
Judge for what it was worth, in the shape in which 
he voluntarily chose to present it, and the complain- 
ants did not have the legal right to complain of his 
action in regard to that matter; nor did the Judge 
err in refusing to allow the complainants to examine 
the defendant orally as a witness, on a motion to 
grant an injunction. bid. 

5, A mere general creditor who has not reduced his 
claim to a judgment, and who has no lien upon the 
property of his debtor, has no right to come into equity 
to enjoin a mortgage given by the debtor to another 
creditor, on the ground that the mortgage is upon 
property to which the debtor did not acquire title un- 
til after the date of the mortgage. Peyton vs. Lamar. 131 

6. A Court of equity will entertain a bill, for the pur- 
pose of setting off a debt due on a dormant judgment, 
when a scire facias is pending to revive it, against a 
judgment which is not dormant, when the plaintiff in 
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the latter judgment, and defendant in the former judg- 
ment is insolvent, and will enjoin the collection of 
the judgment which is not dormant until the dormant 
judgment shall be revived, unless some good legal 
reason be shown why the dormant judgment cannot 
be revived. Camp vs. Pace 

7. There was no error in the Court below in overruling 
the demurrer to the complainant’s bill, and this Court 
will not control the discretion of the Court below on 
the statement of the facts contained in the record, in 
retaining the injunction until the trial can be had 
thereon. Ibid. 


8. The Ordinary of Glynn county had no authority, 
without the consent of two-thirds of the grand jury, 
to levy the extraordinary tax of one hundred and 
fifty per cent., under the Act of 1869, and the Court 
below erred in not granting the injunction restraining 
the collection of the same. Couper et al. vs. Rowe.... 229 


9. A bill praying for an injunction was presented to the 
Judge for his sanction, and a rule nisi was granted, 
calling upon defendants to show cause, on the day 
therein named, why the injunction should not be 
granted, which was duly served on the defendants, 
but they failed to appear and show cause on the day 
named by the Judge, and afterwards the Judge granted 
the injunction. Whereupon the defendants, by their 
counsel, petitioned the Judge to suspend his order 
granting the injunction, which was refused, and the 
defendants excepted : 

Held, That there was no error in the refusal of the Judge 
to grant the petition to supend his order granting the 
injunction, on the statement of facts contained in the 
record; that their remedy was to move a dissolution 
of the injunction in manner prescribed by law in 
such cases, if they desired to get rid of it. Clark et 
al. vs. Mock 

10. It is only when the Judge below abuses his discre- 
tion, 7. e. commits an error in law, that this Court 
will interfere with his granting or refusing an injunc- 
tion. (R.) Moses vs. Flewellen 

11: Where the equity of the bill is denied by the an- 
swer and accompanying affidavits, this Court will not 
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disturb the judgment of the Court below dissolving 
ing the injunction. Grullatt vs. Thrasher et al 

12, Pending a controversy, under a quo warranto, against 
one in possession of a public office, a Court of equity 
has no jurisdiction to enjoin the de facto officer from 
receiving the fees of the office, nor to appoint a Re- 
ceiver to take and hold the same until the controversy 
is settled. Stone vs. Wetmore 

13. It is only when the Judge of the Superior Court 
has committed some error of law, or has abused his 
discretion in judging of the facts, that this Court will 
interfere with his judgment in refusing or granting a 
temporary injunction. Bonaud vs, Genesi 


INSANITY. See Criminal Law, 2, 4, 7. 


INSURANCE. 


1, Under section 2770 of the Revised Code of this State, 
“a second insurance on the same property, without 
the consent of the insurer, voids his policy.” And 
this is true, even though the second insurance, valid 
upon its face, is voidable by the second company, on 
the ground of the failure of the insured to give it no- 
tice, at the time the policy was procured, of a prior 
insurance of the same property in another company. 
Lackey vs. The Georgia Home Insurance Company... 


2. A brought his action upon a policy of insurance, and 
it appeared on the trial that he had erected the store- 
house insured upon the land of B, under a parol con- 
tract that he was to have the title, and in considera- 
tion thereof was to erect an adjacent store for B. A 
went into possession under the contract, and erected 
his store and was building a store adjoining for B, in 
pursuance of his contract : 

Held, That A had an insurable interest in the property, 
under section 2953 of the Revised Code, and that 
the recital in the policy of A’s ownership of the store- 
house insured was not a misrepresentation, under the 
facts in this case, and that the recital of ownership in 
a policy of insurance is not such a technical expression 
as amounts to warranty, under our law. The Southern 
Insurance and Trust Company vs. Lewis & Brothers... 587 


3. Where A insures property with B, who is the agent 
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of the company, and pays B an additional per cent, 
on the premium on account of carpenter’s work being 
carried on in the completion of adjoining building, 
and such fact is not expressed in the face of the policy; 


Held, That this did not avoid the policy. When a 


building is insured and an adjoining one has some 
hazardous business carried on therein, though such 
fact increases the risk, it is not necessary to express it 
in the face of the policy, when it is known to the 


agent. Ibid. 


. Where A insures property, and, in the policy, carpen- 


ter’s trade being carried on within the building, is de- 
nominated hazardous, and the proof is that no car- 
penter’s work was done within the building insured, 
but was being carried on, not as a trade, but for the 
purpose of erecting another building: 


Held, Under the facts, that this did not violate the con- 


ditions of the policy and render it void. bid. 


5. When on the trial the Court permitted the proof of 


loss to go to the jury as evidence of the ownership: 


Held, Such use of this testimony was not authorized ; 


6. 


that the rule is, the proof of loss by claimant under 
his policy, may go to the jury to show his compliance 
with the terms of the policy, but is not evidence of 
ownership, loss, or value, but such must be established 
by proof under the rules of evidence. But as in this 
case the evidence is complete and uncontroverted upon 
the point, we do not regard it sufficient to set aside the 
judgment. Ibid. 

When the Judge charged the jury, in his opinion A 
had an insurable interest : 


Held, That this was an improper mode of presenting 


the case. He ought to have called the attention of 
the jury to the facts, and then stated: “If you be- 
lieve, ete., then, in the opinion of the Court, under 
the law, you will find that he had an insarable inter- 
est.” But under the facts in this case, we regard the 
statement rather as a legal conclusion, than an opinion 
on the facts; and as the case was clearly made out, 
we do not think it sufficient ground to reverse the 
judgment. Ibid. 
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JOINDER OF ACTIONS. 


1, A rule against a sheriff for money, and an attachment 
for not paying over that money, all occurring at the 
same term, are the same cause and may be joined in 
one bill of exceptions. (R. See end of Report.) Mar- 
tin vs. Huson 

9, A count on an implied contract may be joined with 
one on a special contract, and that, too, by amend- 
ment. Gray, Bedell and Hughes vs. Bass 


JOINT OBLIGORS. See Equity, 5. 
JUDGMENTS. 


There was no error in the refusal of the Court to allow 
the judgment to be opened so as to enable the defend- 
ant, Wright, to file his plea to the original suit, on 
the statement of facts contained in the record. Wright 
vs. Mc Bride 


See Lien of Judgments. 


JURISDICTION OF SUPREME COURT. 


A bill was filed against two. The answer of one defend- 


ant contained a cross-bil] against the other. The bill 
was dismissed for want of equity. The cross-bill was 
amended and an order was taken that the other defend- 
ant be served with a copy, and that the cause, as be- 
tween these defendants, stand for trial at the next term. 
The defendant in this cross-bill brought up the cause : 

Held, That he was premature. (R.) Ransom & Co. vs. 
Coleman 


See Criminal Law, 3. 
“ New Trials, 3. 
KING’S ENEMIES. 


See Common-Carriers, 3. 


LANDLORD AND TENANT. 
1, An affidavit was made before a Judge of the Superior 
Court, on the 15th of November, 1869, to obtain a 
distress-warrant for rent not due, alleging that Hill, 
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the tenant, was justly indebted to Beall, the landlord, 
the sum of $220 00 for the rent of thirty acres of 
land, that the rent note was not due until the 15th 
day of December, 1869, but that Hill, the tenant, is 
removing, and has removed, a large portion of his 
crop from the land, the said note being unpaid. Hill, 
the tenant, filed a counter-affidavit, in which he sim- 
ply alleged that the sum distrained for rent was not 
due, without negativing the fact that he was remov- 
ing the crop made on the land. On the trial of the 
case the plaintiff’s counsel demurred to the defendant’s 
affidavit as being insufficient in law, and moved the 
Court to dismiss the same, which motion the Court 
overruled. Afterwards, on motion of defendant’s coun- 
sel, the Court dismissed the plaintiff’s affidavit, on the 
ground that a Judge of the Superior Court was not 
authorized by law to issue a distress-warrant : 

Held, That the Court erred in not sustaining the plain- 
tiff’s demurrer to the defendant’s affidavit and dis- 
missing the same, as it did not deny the fact al- 
leyed in the plaintiff’s affidavit, that he was re- 
moving the crop from the land, which was the sole 
ground for taking out the distress-warrant against 
him by plaintiff under the 2259th section of the 
Code. If the question as to the authority of the 
Judge of the Superior Court to issue a distress-war- 
rant was now an original question before this Court, 
we should be inclined to hold that he did have such 
authority under the general powers conferred upon 
that officer by the Constitution and laws of the State; 
but the decisions of this Court in Holland vs. Brown, 
15th Georgia Reports, 113, and Keaton vs. McDonald, 
24th Georgia Reports, 166, limit the authority to is- 
sue such warrants to a Justice of the Peace; the fourth 
section of the Act of 1856-66 applies only to the ques- 
tion of tenants holding over, and not to the question 
of issuing distress-warrants for rent. Beall vs. Hill. 

. The distress-warrant issued by the Judge of the Su- 
perior Court was properly dismissed by the Court 
below. Ibid. 

. A tenant rented a hotel for one year, agreeing to pay 
sixty dollars per month rent therefor, payable monthly 
in advance, and after occupying the premises about 
five months the landlord took out a warrant for the 
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removal of the tenant from the premises for the non- 
payment of rent due, under the provisions of the 
4005th section of the Code; whereupon the tenant 
filed his bill on the equity side of the Court, alleging 
that the rented premises were not tenantable, and in 
consequence of the failure of the landlord to keep the 
rented premises in a tenantable condition, that he had 
been damaged in the sum of thirteen hundred dollars; 
that the landlord was insolvent, and that the tenant 
was unable, on account of his poverty, to give the 
bond and security on filing a counter-affidavit as re- 
quired by the 4007th section of the Code; and prayed 
an injunction restraining the landlord from turning 
him out of the possession of the premises, until the 
final hearing of the bill, offering to deposit the month- 
ly rents in the hands of a Receiver to be appointed 
by the Court. On a demurrer being filed to the com- 
plainant’s bill, the Court sustained the demurrer, and 
dismissed the same: 

Held, That, taking the allegations in the complainant’s 
bill to be true, that the consideration for which the 
rent notes were given had failed, there was no rent 
due the landlord, and his remedy to prevent a re- 
moval from the premises was under the provisions of 
the 4007th section of the Code. Inasmuch as there 
is no provision made in the existing laws of this State 
to dispense with the bond and security required of the 
tenant on account of his poverty, a Court of equity 
cannot make such an exception. Equity follows the 
law but does not control or override it. The require- 
ment of the law, that the tenant shall give bond and 
security to prevent an eviction from the rented prem- 
ises, is as binding upon a Court of equity as a Court 
of law in such cases. The demurrer to the complain- 
ant’s bill was properly sustained for want of equity. 
Hall v8. Holimes.......00+0s0s0000 coecccocasisececccscocccsnees 


4, When a contract was made by a freedman and a land- 
lord to make a crop for one year, by which the land- 
lord was to furnish the land and stock, and the freed- 
man to work the same, and to receive for his labor 
one-half of the crop made thereon: 

Held, That such a contract did not make them part- 
ners, and that if the landlord refused or neglected to 
pay or deliver to the freedman the one-half of the 


Vou, xLu—46, 
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crop made on the land, but appropriated the same to 
his own use, the freedman could make out an account 
against the landlord for the value of his share of the 
crop, and enforce the same by attachment or other- 
wise. It is the duty of the Courts to see that this 
class of contracts are performed in good faith on the 
part of the landlord to the laborer who makes the 
crop on his land, when the laborer performs his part 
of the contract. Holloway vs. Brinkley 

. Though notice to quit was not served upon the proper 
agent of the tenant, yet if the tenant got the notice it 
is sufficient. (R.) Godfrey et al., vs. Walker et al... 562 

. In a proceeding by trustees to turn out tenants of 
their church, their chairman may make the affidavit. 
(R.) Ibid. 

. It appears from the record, that on the 24th day of 
September, 1845, a deed was made to the land in dis- 
pute (upon which Andrew Chapel was afterwards 
erected) to trustees fer the use of the colored mem- 
bers of the Methodist Episcopal Church, South, with- 
in the jurisdiction of the General Conference of such 
church, and that a large portion of the congregation 
using said house of worship, dissevered their connec- 
tion with the Methodist Episcopal Church, South, 
and united with the African Methodist Episcopal 
Church, the trustees at the time permitting the occu- 
pancy of the church to such organization, and after- 
wards, in 1865, the parties presented their memorial 
to the Georgia Conference of the Methodist Episco- 
pal Church, South, stating that they had associated 
themselves with the African Methodist Episcopal 
Church, and requesting that this property be ceded 
to them, and the Conference replied ‘that the titles to 
the house of worship used by colored charges of their 
church were vested in trustees, and that they had no 
power to convey the property to any other organiza- 
tion whatever, but recommended that the colored peo- 
ple who were lately members “of our church” be per- 
mitted to use them to worship in. And such action 
was properly notified to the parties, and they contin- 
ued in their use of the church; and in September, 
1868, a notice to quit was served, responded to in 
January, 1869, declining to give up the possession 
until compelled by law; and the chairman of the 
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board of trustees made affidavit under the 4005th sec- 
section of the Revised Code, to which a counter-affi- 
davit was filed under section 4007; and issue joined, 
and the Judge charged the jury, in effect, that ex- 
cept it appeared that the defendants were members 
of the Methodist Episcopal Church, South, the plain- 
tiffs were entitled to recover. 

Held, Under the facts in this case, that the title to the 
property vested by the deed in the trustees for the use 
of the colored members of the Methodist Episcopal 
Church, South, and just as soon as the members sev- 
ered this connection, which was perfected by their 
uniting with the African Methodist Church, that in- 
stant they surrendered all legal right as beneficiaries 
to the use or occupancy of the church, and all claims 
except at the will or sufferance of the legal owners. 
Ibid. 

Held again, Under the facts in the case, that their occu- 
pancy after notice of the permission to occupy, con- 
stituted them tenants-by-suffrance, under the Code, 
to the legal owners. They were lawfully in posses- 
sion before they ceased memship, and their remaining 
by permission of the lawful owners afterwards, was 
under the changed relation, established, by their sev- 
erance from the membership of the church, and did 
not relate back to their original possession as mem- 
bers of the Methodist Episcopal Church, South. They 
were not trespassers, for they had permission; nor 
were they owners, for they had no color of title. 
They were not tenants-at-will, for they were not in un- 
der contract, and their status was that of tenant-by- 
suffrance, and subject to be removed under the 4005th 
section of the Revised Code of this State. J bid. 


LAST ILLNESS. See Wills. 


LICENSE. 
See Municipal Corporations, 1. 


LIEN OF JUDGMENTS. 


1, Where, upon the trial of claim, it appears that the 
claimants bought from the defendants in fi. fa. real 
estate, and the judgment was rendered before the pur- 
chase, and the claimants have been in possession over 
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four years prior to the levy, and on this state of facts 
the lower Court was requested to charge the jury, “ [f 
claimants had actual notice of the judgment of plain- 
tiff when they bought, then they were not such bona 
fide purchasers in the sense of the law, as can be pro- 
tected against the judgment by a four years’ posses- 
sion prior to the levy,” which the Court refused : 
Held, That such refusal by the Court was not error, but 
was in conformity with the decision of this Court in 
39th Georgia ; that the right of the plaintiff in fi. fa. 
to enforce his lien on land sold by the defendant and 
held in possession by a-bona fide purchase, existed 
with the condition that the levy be made within four 
years after the commencement of the possession, 
LocHRAN#, Chief Justice. Sanders vs McA ffee...... 250 


2. The lien of judgment does not constitute a right of 
property in the thing itself, but only a right to levy 
on it and sell it, and this under conditions and limi- 
tations of law; and while all the property of the de- 
fendant is bound from the date of the judgment, it is 
not such a lien on all, as constitutes bad faith in a pur- 
chase of part, if ample property was left in defen- 
dant’s possession ; such purchase may be, in the strict- 
est sense, bona fide; for the lien only exists, in fact, 
upon sufficiency of defendant’s estate to satisfy it, and 
excesses in levies are trespasses under the law. Locu- 
RANE, Chief Justice. Ibid. 

3. The purchaser from defendant in fi. fa., for valuable 
consideration, holds adversely, from the commence- 
ment of his possession to the judgment creditor, and 
with notice to him that at the expiration of the four 
years his property ceases to be subject to levy, for the 
satisfaction of his judgment ; and it requires diligence 
on his part to comply with the provisions of the law, 
in collecting his debt out of the defendant’s property. 
LocHRANE, Chief Justice. Ibid. 

4, A purchaser who buys property from a defendant in 
fi. fa. is not per se committing fraud; the judgment 
being a lien, the purchase is no fraud, for the creditor 
can levy on it any time to make his money, within 
four years. And if the purchase is not a fraud, the 
notice cannot make it so; for with or without notice, 
the lien can be enforced, within the time, by the credi- 
tor, and if the presumption of fraud is made to de- 





INDEX. 


nd on the lapse of time, or after the four years 
from notice, it would be a violation of all the rules 
of law to authorize such presumption. LocHRANE, 
Chief Justice. Ibid. 
. Inasmuch as judgment creditors are neither hindered 
or debarred in the collection of their debts by such 
purchase from the defendant in fi. fa., the purchase 
is not in any legal sense fraudulent; and when the 
consideration has been full and ample, in the sense 
of the law, the purchaser is a bona fide purchaser 
within the meaning and provisions of the Code. 
LocHRANE, Chief Justice. Ibid. 


6. If the purchase of a part of the estate of another, 
upon full consideration, without any legal fraud, even 
though it divest the rights of creditors whose claims 
are not in judgment, is bona fide, much more will it 
be regarded so, as against judgment creditors whose 
liens are not divested, and who are neither hindered 
nor delayed in collecting their debts by such pur- 
chase. LocHRANE, Chief Justice. Ibid. 

7. Held, again, That bona fide, as applied to purchases 
for valuable consideration, in the law, means such 
purchasers as act without covin, fraud or collusion, 
one who, in the commission or connivance at no fraud, 
pays full price for the property, and in good faith ° 
honestly and, in fair dealing, buys and goes into pos- 
session. And, as to such purchaser, the law will 
protect him in his title after the lapse of four years. 


LocHRrANE, Chief Justice. Ibid. 


8. McCay, concurring. A bona fide purchaser for a 
valuable consideration of real property, who has re- 
mained in the possession of the premises four years 
under his purchase, undisturbed by a judgment 
against the vendor, holds the property discharged 
from the lien of the judgment, notwithstanding he 
knew of the existence of the judgment at the time of 
the purchase. Ibid. 

9, WaRNER, J., dissenting. Four years possession of 
land by one having actual notice of a judgment lien 
thereon, does not defeat such lien. (R.) Ibid. 

10. Where A, as administrator of C, filed his bill of 
interpleader, in which he alleged his intestate left 
property to which he held bond for titles from Col- 
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lier, that the property had been sold and the fund 
arising therefrom is claimed by several persons who 
allege their priorities, who were made parties, and on 
the hearing it appeared that one of the claimants held 
a judgment lien against the vendor, and the main 
question was whether a transferee of the notes given 
for the purchase-money by such vendor was entitled 
to priority over said judgment, etc.: 

Held, Under the facts in this case, the verdict of the 
jury decreeing a good title to the purchaser upon his 
full compliance with the terms of sale, and in favor 
of the administrator for his actual expenditures upon 
the property and for administration fees and reasona- 
ble counsel fees, was correct. But it was error to apply 
the balance of the proceeds arising from the purchase- 
money to the payment of the notes transferred by the 
vendor in preference to the judgment lien against such 
vendor; and we direct the decree to be so entered as 
to apply the balance first to the payment of such judg- 
ment lien. Wimberly vs. Brown et al 


LEX LOCI CONTRACTUS. 
See Principal and Surety, 2. 


LOST PAPERS. See Evidence, 3, 7. 


MARSHALING ASSETS. 

A bill in equity to marshal the assets of an estate, filed 
by an administrator, setting forth that the estate can- 
not pay all the claims upon it, that there are vari- 
ous crediters claiming preference in the distribution, 
(which claims are set forth in detail,) and that other 
creditors dispute this priority, is properly filed, and is 
not demurrable for want of equity. Jeter vs. Barnard 


MESNE PROFITS. See Hectment, 4. 
MILLS. See Constitutional Law, 6. 
MINORS. See Relief Acts of 1868 and 1870. 
MISTAKE, 


See Equity, 6, 7, 8, 9, 10, 11. 
“ Sheriffs, 2. 











INDEX. 
MUNICIPAL CORPORATIONS. 


1. When, by the charter incorporating the city of Mil- 


ledgeville, no express power is granted to the city 
to grant license for retailing spirituous liquors within 
the corporate limits thereof’: 


Held, That, until such power shall be expressly con- 


ferred on the city, the Ordinary of the county, under 
the general law of the State, has the power and 
authority to grant such license; but when an incor- 
porated city has the power and authority expressly 
conferred by its charter to grant such license, and 
does grant it, and the fees therefor are as much as 
required by the general law of the State, then the 
Ordinary of the county cannot require a license from 
those who reside within’ the incorporated town or city 
for retailing spirituous liquors therein. The express 
grant to the incorporated town or city to grant the 
license to retailers of spirituous liquors within the 
corporate limits thereof, excludes the right of the Or- 
dinary of the county to tax them under the general 
law of the State, as retailers of spirituous liquors, 
when licensed by such incorporated town or city in 
the manner before stated. Ordinary of Baldwin 
Setethy ve. Liquor Dagdag®....0..0s0 ssessssesscssesivecsoesons 


2. The use of steam engines to draw trains of cars over 


the street railroad, laid down by the Augusta and 
Summerville Railroad Company, through Washing- 
ton street, in the city of Augusta, is expressly au- 
thorized by Acts of the Legislature of this State, and 
by the contracts and ordinances of the city of Au- 
gusta, and being so authorized, the running of said 
trains cannot be abated asa public nuisance, under 
the Revised Code of this State, even though such use 
“tend to the immediate annoyance of the citizens in 
general.” Vason vs. So. Ca. BR. BR. Co..seeceececeseeeee 


. Whether the Court of equity will now restrain the 


unreasonable exercise of said privilege, so as to in- 
terfere with the ordinary use of the street by the cit- 
izens, as not within the scope of the privilege granted 
by the Legislature, and whether property holders 
upon the street, who are damaged by the use of the 
same, even within the scope of legislative grant, may 
recover, are questions which cannot be made in a pro- 
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ceeding to abate the use complained of as a nuisance, 
and upon these questions this Court expresses no opin- 
ion. Ibid. 


See Taxation. 


NEGATIVE TESTIMONY. 
See Evidence, 4, 5. 


NEGLIGENCE. 


See Common- Carriers. 
« Railroads, 1, 2. 


NEWLY DISCOVERED EVIDENCE. 
See New Trials, 16, 17, 18, 19. 


NEW TRIALS. 


1. When there is evidence either way to a material fact, 
as in case of bailment, as to what negligence has or 
has not been shown, and the jury have determined 
the question by finding a verdict : 

Held, That the Court, under such circumstances, will 


not disturb it. Brunson vs. Sparks 


2. Where the Court below granted a new trial upon the 
ground that the verdict was contrary to the evidence, 
and it appears from the record that there was conflict- 
ing evidence in the case, and sufficient testimony to 
have sustained the finding of the jury: 

Held, That, while this Court will, reluctantly, interfere 
with the province of the Court below in granting 
new trials, yet, it is important to the fair administra- 
tion of justice that, in all cases where the verdict of 
the jury is not strongly and decidedly against the 
weight of evidence, new trials on this ground ought 


not to be granted. Salter vs. Glenn, Duffield & Com- 


3. Where, during the trial of a cause in Court, two ju- 
rors go into a grocery to take a drink with a third party, 
and meet one of the parties plaintiff in the grocery, 
and the other party is called in, and takes a drink, 
and before leaving the party, defendant, thus called 
in, treats to cigars, and one of the jurors takes from 
his roll of money a twenty-five cent piece, and hands 
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it to the bar-tender, and the same juryman also takes 
off the bottle of whiskey, all this being known to the 
laintiff, and transpiring in his presence: 

Held, That such conduct by jurors is reprehensible, and 
the exculpatory affidavits filed do not relieve it of all 
obnoxious appearances. Yet as the plaintiff was cog- 
nizant of it, and informed his counsel, and no motion 
was made in the premises, but the case went on to 
verdict without objection, the granting a new trial, 
on this ground, was not authorized under the rules 
of law. Ibid. 


4, When the Judge charged the jury that, whilst it is 
true, as a general rule, that two or three witnesses 
are better than one, and will be more readily credited, 
yet, in this case, upon the point of what this contract 
was, if the jury believed that the contract was made 
between one of the plaintiffs, Mr. Wright, alone, and 
the defendant, it is witness against witness, and the 
plaintiffs cannot sustain their version of the contract 
without additional proof: 

Held, That such charge was error; that the witnesses, 
being both of them parties, the case ought to have 
been submitted to the jury to determine the credibil- 
ity under all the facts and evidence of the case, and 
that the Court ought to have granted a new trial on 
this ground. bid. 

5. Where there was a question of fact as to whether 
there had been a formal gift by the father to the son, 
of real estate, with delivery of posssession, under such 
circumstances as made the gift good against creditors 
of the father, and there was evidence on both sides, 
and the whole question of law and fact was submitted 
to the Judge, this Court will not disturb his judg- 
ment, unless it be strongly and decidedly against the 
evidence. Mims vs. Ross et al.......++ pondpoans saneeoseus 


6. Where there has been a verdict of the jury upon the 
merits of the issue betwwen the parties, and the Judge 
refuses a new trial, this Court will not disturb the 
verdict, if there be any evidence to sustain it. Bruce 
BE, SP on cicncansee. sesnse do cnseunsenncpdnnneese,apivantoahe ° 


7. Where, in a matter of fact, evidence has been submit- 


ted to the jury, and the charge of the Court has fairly 
presented the questions at issue and the law thereon 
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to them, and they have found a verdict sustained by 
such testimony : 

Held, That this Court will not grant a new trial or re- 
verse the Court below refusing to grant a new trial 
upon, this ground. The Newton Manufacturing Co. 
vs. White 148 


. A motion for a new trial, on the ground that the ver- 
dict was strongly and decidedly against the weight of 
evidence, and without evidence to support it, and con-_ 
trary to law and the charge of the Court, was properly 
overruled by the Court below, there being sufficient 
evidence in the record to sustain the verdict, of which 
the jury were the proper judges, and not the Court. 


Raden vs. Tompkins.......++2++++ Wi asda ditdisdadeladanniclaeees 163 


. There being sufficient evidence to sustain the charge 
of the Court, and the verdict of the jury, the Court 
below refusing a new trial, ought not to be interfer- 
red with or set aside. Lyon vs. Williams 

10. Held further, That the judgment of the Court be- 
low be reversed and a new trial be granted, so as to 
allow the verdict to be corrected, in accordance with 
the reasonable intendment and construction thereof; 
unless the plaintiff shall consent to enter up his judg- 
ment thereon for the sum of $707 10 for his princi- 
pal debt, with interest thereon from the time the same 
became due, the interest to be calculated on the obli- 
gation payable on demand, from the 14th day of 
September, 1869, the date of the commencement of 
the suit; and upon the plaintiff consenting to do so, 
that the judgment of the Court below stand affirmed. 
White vs. Blasland 


11. Where the verdict of a jury in an equity case was 
directly contrary to the testimony of three witnesses, 
sworn on the trial, and directly contrary to the an- 
swer of the defendant in a matter responsive to the 
bill, but was strongly supported by the admissions 
the defendant made in writing, before suit was brought 
and by his admissions under oath in giving in his 
taxes, for seven or eight years, and the Judge below 
granted a new trial : 

Held, That whilst this Court is not exactly satisfied with 
the judgment of the Court below, yet, as the case is 
one of granting a new trial, so that the parties may 











INDEX. 


have another hearing, we do not think the discretion 
vested by law in the Judge of the Superior Court 
has been abused, and will not therefore disturb his 
judgment. Walker et ux vs. Jackson....... Ssinedieanele 


12. Although we think the Court erred in its charge to 
the jury in relation to the question of tender, and in 
relation to other points involved in the case, still the 
verdict was right, under the law applicable to the 
facts, as disclosed by the record, and we affirm the 
judgment of the Court below in refusing a new trial. 
Lester et al. vs. The Georgia R. R. & Banking Co.... 

13. Where illegal testimony has been improperly ad- 
mitted by the Court, and the plaintiff has not made 
out such a case as entitles him to recover upon his 
titles : 

Held, That the refusal to grant a new trial is error. 
PCO 06. NBR oi. ncsenesiesnsisscvsisecsnemebapentans 


14, The verdict of the jury being supported by evidence 
will not be disturbed, inasmuch as the matter of 
whether the factor had made such special contract, 
was a question of fact for the jury to decide, upon 
the whole evidence submitted to them. Gray, Be- 
AE & Treas OB, BOR ia ios. ocescisiscdsctsconsksesecsedbbts 

15. There was no material error in the charge of the 
Court to the jury which could have influenced their 
verdict. And where the verdict is abundantly sus- 
tained by the evidence, as in this case, this Court will 
not be very astute in the discovery of errors, to set it 
aside, unless they be such as would have probably 
produced a different result. Wheeler vs. The State... 

16. An injunction to restrain the enforcement of a judg- 
ment at law on the ground that there is a good de- 
fense to a part of the claim on which the judgment is 
founded, but said defense did not come to the knowl- 
edge of the defendant, until it was too late to set it 
up at law, ought not to be granted, unlesg, the com- 
plainant tender in the bill the amount he admits to 
be due, and unless the bill clearly show by distinct 
and positive averments what the defense is, how and 
by whom it can be proven, and that the failure to 
acquire the knowledge of it before the trial at law, 

was wholly unmixed with any negligence on the part 

of the complainant, or any want of attention to the 
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means of information within the reach of a man of 
ordinary prudence and discretion. Hill vs. Harris... 412 


17. Diligence, and want of it, are questions of fact, to 
be determined by the jury, under the evidence and 
the charge of the Court, and a new trial ought not 
to be granted by the Circuit Judge, unless the jury 
find strongly and decidedly against the weight of tes- 
timony. In this case, the verdict is not strongly and 
decidedly against the weight of testimony, and as the 
case was fairly submitted to the jury, under the charge 
of Court, it was error in the Sales to grant a new 
trial. Wallace vs. Clayton 


18. When a motion is made for a new trial, on the 
ground of newly discovered evidence, in the discoy- 
ery a letter, testified to as the contract of the parties, 
and such letter referred to matters of defense proven 
on the trial: 

Held first, That applications for new trial on this ground, 
and the question of diligence and materiality, and 
whether it is cumulative only or goes to the impeach- 
ment of a witness, and whether it would have chang- 
ed the result, will be closely, if not critically, scanned 
by the Court. Wallace vs. Tumlin and Stegall 462 


19. Eield again, Where the newly discovered evidence 
is reconcilable with the other proof in the case, or if 
there appears, on the whole, sufficient evidence to sup- 
port the verdict, the Court will not grant a new trial, 
especially where the Court below has violated no rule 
of law in submitting the case to the jury, and there 
is sufficient evidence to support it, and he has refused 
a new trial. [bid. 


20. An award of arbitrators under the arbitration law 
will not be set aside on the ground that it is illegal, 
because contrary to the evidence, unless it be so con- 
trary to the evidence as to require the inference that 
it is the result of fraud, accident, or gross mistake of 

_ law or fact on the part of the arbitrators; and if an 
award has been attacked upon this ground before the 
Superior Court, under the provisions of section 4184 
of the Revised Code, and the question has been sub- 
mitted to a jury, who have found in favor of the 
award, and the Judge has refused a new trial, it must 
be a very strong case, indeed to justify this Court in 
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overruling the Judge and directing a new trial. 
McCullough vs. Mitchell......6.. secscccceceveveees scbehess 


91. In a bill to reform a deed on the ground of mis- 
take, when substantial justice has been done, even 
though the allegations in the bill may not have been 
precisely met by the proof, and the Court below have 
refused a new trial, this Court will not interfere on 
the ground of the variance, especially if there have 
been three concurrent verdicts in favor of reforming 
the deed. Adair vs. McDonald et dl.......ssceeeseecesee 


92. While we do not affirm the principle of construc- 
tion charged by the Court as the law of this case, nor 
accept the finding of the jury as strictly accurate, un- 
der our view of construction, still, as it appears, from 
the credits and terms and time of the trade, that Mrs. 
Gilmer contracted to receive good currency in pay- 
ment of the note, and the verdict accomplishes sub- 
stantial justice between the parties, we affirm the 
judgment of the Court below. Echols vs. Grattan.... 


23. When on the trial the Court permitted the proof of 
loss to go to the jury as evidence of the ownership: 

Held, Such use of this testimony was not authorized ; 
that the rule is, the proof of loss by claimant under 
his policy, may go to the jury to show his compliance 
with the terms of the policy, but is not evidence of 
ownership, loss, or value, but such must be established 
by proof under the rules of evidence. But as in this 
case the evidence is complete and uncuntroverted upon 
the point, we do not regard it sufficient to set aside the 
judgment. The Southern Insurance & Trust Co. vs. 
Lewis & Brothers.....0.sc000 be ssesescnsscessedsbuacace eves 


24. When the Judge charged the jury, in his opinion, 
A had an insurable interest : 

Held, That this was an improper mode of presenting 
the case. He ought to have called the attention of 
the jury to the facts, and then stated: ‘If you be- 
lieve, etc., then in the opinion of the Court, under 
the law, you will find that he had an insurable inter- 
est.” But, under the facts in this case, we regard the 
statement rather as a legal conclusion, than an opin- 
ion on the facts; and as the case was clearly made 
out, we do not think it sufficient ground to reverse 
the judgment. Ibid. 
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25. This Court will not interfere to set aside the ver- 
dict for a charge of the Court, though expressed in 
language too strong against the accused, if, from all 
the evidence, this Court is satisfied with the verdict. 
Braswell vs. The State 

26. When on the trial of an action of ejectment the 
evidence turned on the question of title, and the ver- 
dict was for the defendant, and the plaintiff moved 
for a new trial on the ground of newly discovered 
testimony by which it could be shown that the de- 
fendant, whilst in possession of the land, had admit- 
ted that the same was the property of the plaintiff, 
he being the tenant, or in possession, as the agent of 
the plaintiff: 

Held, That this did not come within the rule of exelnd- 
ing cumulative testimony, as it went to a new and 
distinct right to recover, and a new trial ought to 
have been granted. Mills vs. May.....0. .s000 oe; ones , 


NON-SUIT. 


1. Where the evidence of the plaintiff in the action is 
insufficient, in law, to entitle him to recover, the de- 
fendant may demur thereto and demand of the Court 
a judgment of non-suit; but, if the demurrer to the 
evidence is overruled by the Court, then the defend- 
ant, according to the long and well settled practice of 
the Courts of this State, may go before the jury and 
contest the plaintiff’s right to recover, by the intro- 
duction of evidence in his own favor. The overrul- 
ing the defendant’s demurrer to the plaintiff’s evi- 
dence has never been held by the Courts of this State, 
since the adoption of the Judiciary Act of 1799, to be 
conclusive as to the plaintiff’s right to recover the 
money or property sued for. Levy vs. Simmons 

. Inasmuch as the evidence disclosed by the’ record 
does not show any evidence of title which, in law, 
would have entitled the plaintiff to recover the prem- 
ises in dispute from the defendant, the non-suit was 
properly awarded by the Court below. Jackson vs. 
Scroggins 183 
. A non-suit will be refused if there be slight evidence 
to support plaintiff’s case. (R.) Barnett & Co vs. 
Parry @ Gilli. occs ccccsoscscccscovcsssoscascees bukivnsos vevee 283 
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4, Under the facts in this case, there was sufficient tes- 
timony to have caused the case to be submitted to the 
jury, and the settlement relied on, under the princi- 

le of accord and satisfaction, was not conclusive of 
the rights of the plaintiff, but constituted a defense 
which ought to have been submitted to the jury. 
Parker vs. the Fulton L. & B. Association........: 0.04. 451 

5. Fhe motion to add additional testimony ought to 
have been allowed, under the rule laid down in Me- 


Colgan vs. McCay, decided by this Court. Ibid. 













NOTICE. 


See Lien of Judgments, 1, 4, 8. 
“ Promissory Notes, 6. 













NOTICE TO QUIT. 
See Landlord and Tenant, 5, 8. 


NOVATION. 


1. Under the pleadings and facts of this case, the facts 
in controversy were properly submitted to the jury, 
and the charge of the Judge was a clear statement of the 
law governing it; “that if the administrator had charg- 
ed himself with the debt, and became liable therefor, 
then the original debt was extinguished, and the note 
given to him individually was a novation, the con- 
sideration of which was the money advanced.” Lyon 


Ok” TRIIR, in cccvcncosecadesseksibieauadambebiiabiaienuaglea 168 


2. It is only in cases where there has been no novation 
of the contract, and the consideration is a slave or 
the hire thereof, that the Courts of this State are in- 
hibited from exercising jurisdiction under the Con- 
stitution. But when payments have been given upon 
notes given since June, 1865, questions of fact arising 
under the pleadings upon suits brought to enforce 
such debts, when such consideration is denied and 
issue joined thereon, are the subject matter of judi- 
cial investigation to be submitted to a jury, upon evi- 

dence admitted under the rules of law. Ibid. 







































NUISANCE. 
See Municipal Corporations, 2, 3. 
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NUNCUPATIVE WILLS. 
See Wills, 2. 


OPINION OF JUDGE. 


See Charge of the Court, 3, 4. 
“ Criminal Law, 5. 


ORDINANCE OF 1865. 


As this was a Confederate contract, the measure of dam- 
ages for a breach of the warranty of title to the fifty 
shares of stock, should have been left to the jury, un- 
der the provisions of the Ordinance of 1865, to have 
been decided by them according to the principles of 
equity as applicable to the contract between the par- 
ties. Although the Court gave in charge to the jury 
the wholé of the Ordinance of 1865, yet, in other 
parts of the charge, the jury were restricted to the 
value of the Confederate bonds at the time the contract 
was made. It was error so to restrict the jury. They 
had a right to consider their value at any time, and | 
render a verdict according to the principles of equity | 
applicable to the contract between the parties. Cohen 
v8. Ward......-..00. ipbiasleasbiebhbisebvipiecibasonadeene 337 


PAROL CONTRACTS FOR LAND. 
See Insurance, 2. 


PARTIES. See Pleading. Abatement. 


PARTITION. See Equity, 4. Ejectment, 1. 


PARTNERSHIP. 


When a contract was made by a freedman and a land- 
lord, to make a crop for one year, by which the land- 
lord was to furnish the land and stock, and the freed- 
man to work the same, and to receive for his labor 
one-half of the crop made thereon : 
Held, That such a contract did not make them partners, 
and that if the landlord refused or neglected to pay or 
deliver to the freedman the one-half of the crop made , 
on the land, but appropriated the same to his own 
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use, the freedman could make out an account against 
the landlord for the value of his share of the crop, 
and enforce the same by attachment, or otherwise. 


Holloway vs. Brinkley........... steeeeeceeeeeeeeceeeeeeeeees 226 


PART PERFORMANCE. 
See Statute of Frauds. 


PARTY AS WITNESS. 


1. When the Judge charged the jury that, whilst it is 
true, as a general rule, that two or three witnesses are 
better than one, and will be more readily credited, 
yet, in this case, upon the point of what this contract 
was, if the jury believed that the contract was made 
between one of the plaintiffs, Mr. Wright, alone, and 
the defendant, it is witness against witness, and the 
plaintiffs cannot sustain their version of the contract 
without additional proof: 


Held, That such charge was error, that the witnesses be- 
ing both of them parties, the case ought to have been 
submitted to the jury to determine the credibility un- 

| der all the facts and evidence of the case, and that 
the Court ought to have granted a new trial on this 


ground, Salter vs. Glenn, Duffield & Co.......s0eseeeee 64 


2. The testimony of the plaintiff was properly ruled 
out by the Court as against the administrator, whose 
intestate was dead. Stotesbury vs. Lamier .........+s0008 120 


1, When an action was instituted for rent of land by 
the plaintiff, who rented the premises to the defen- 
dant, and it was proved on the trial that the plaintiff 
was trustee for his wife and children, (the trust deed 
not being in evidence,) and that the rents and profits 
of the land belonged to the plaintiff: 
Held, That the action was properly brought in the name 
of the plaintiff who rented the premises to the defen- 
dant, without declaring that he sued for rent as trus- 
tee. Ponder vs. McGruder .......seseeceeees sothenecenesag . 242 


2, A count on an implied contract may be joined with 
one on a special contract, and that too by amendment. 
Gray, Bedell & Hughes vs. Bass........++. omasneees secveee 210 


VoL, xLi11—47, 


PLEADING. 
f 
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3. It is not sufficient to plead that a contract “was re- 
scinded ;” the plea should show how it was rescinded. 


(R.) Barnett & Co. vs. Terry & Smith . . ..cccccceeeee 283 


. The fact that the defendant had an account against 
the payee of the notes, without more, was not a good 
legal defense against the plaintiff, who was the holder 
of the notes; to constitute a good equitable defense 
against the holder of 4 note received after due, that 
defense must be in some way connected with the debt 
sued on, or the transaction out of which it sprung; 
and such equitable defense should be set forth in the 
defendant’s plea as fully in a Court of law as in a 
Court of equity, if he wishes to avail himself of such 
defense in a Court of law. Ward vs. Winn 


PRACTICE IN SUPERIOR COURT. 


. After the testimony of the plaintiff was ruled out 
by the Court, the plaintiff having no other evidence 
to make out his case, the Court allowed a verdict to 
be taken in favor of the defendant: 

Held, That the allowing of the defendant to take a ver- 
dict was error; that the Court should have dismissed 
the case. Stotesbury vs. Lanier 120 

2. Where, upon issue joined on a sheriff’s answer be- 
tween two contesting judgments, claiming money 
raised by the sale of the property of defendant, it ap- 
peared, upon the trial, that the judgment of Thrasher 
was dated 10th of September, 1863, and on the 12th 
of May, 1862, the fi. fa. issued therefrom had an en- 
try by the sheriff of costs received from the plaintiff; 
and it also appeared, in 1867, he had _ petitioned the 
Court for an order granting an alias fi. fa., which 
was granted, and with the proceedings in March, 
1867, was placed upon the minutes of the Superior 
Court, and it further appeared at the time of the sale 
of the property, a transcript of the record of judg- 
ment in January, 1868, was placed in the sheriff’s 
hands at the time of sale, and in March, subsequent 
thereto, the fi. fa. was placed in his hands, and upon 
the trial of such issue this judgment fi. fa., with the 
entries thereon were rejected by the Court, on the 
ground that it was dormant, to which exception was 
then made, and the Court, after the rejection of the 
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other fi. fa., permitted the other contestants to take 
a verdict : 

Held, That it was error in the Court to have permitted 
the verdict, under the facts in this case, as under his 
ruling rejecting the fi. fa., there was no issue to try, 
and nothing which invoked the judgment of the jury, 
and that his judgment was, in effect, final, and came 
before this Court properly by appeal. Thrasher vs. 
Foster 


3. If illegal evidence comes in without objection it 
should be ruled out upon a motion afterwards made 
for that purpose. (R.) Anderson vs. Suggs 


PRACTICE IN SUPREME COURT. 


1. Where the record failed to reach this Court in time 
for its regular term by reason of the sickness of the 
family of counsel for plaintiff in error, a motion to 
dismiss it, because not here in time, was overruled 
and the cause was ordered to be docketed for the next 
term. (Rt. See end of Report.) Ellis vs. Rachels et al. 


2. In this case there being no appearance for the plain- 
tiff in error, the defendant moved the Court to open 
the record, and prayed for an affirmance of the judg- 
ment of the Court below, with damages for delay: 

Held, That the defendant was entitled to an affirmance 
of the judgment on the statement of facts contained 
in the record, and that damages be awarded as pro- 
vided by the 4221st section of the Code for delay in 
bringing the case up to this Court. Avera vs. Vason 


3. Where a case was continued at the first term for prov- 
idential cause, and before the succeeding term the 
plaintiff in error died, and there was no representa- 
tive of his estate, and when the case was called upon 
the docket, the death of such plaintiff was suggested, 
and motion was made to dismiss the case upon the 
ground that the constitutional provision requiring 
the Supreme Court to dispose of every case at the 
first or second term after writ of error brought, was 
imperative, and that the Rule of Court, where its ap- 
plication extended the hearing over or beyond the 
second term, was in violation of the Constitution: 

Held, That the mandate of the Constitution relative to 
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the disposition of cases, did not apply to such as fell 
within the rule of providential cause; that by the 
Act of organization of this Court, and the Seventeenth 
Rule adopted under the old Constitution containing 
a like imperative provision, requiring the Court to 
“dispose of and finally determine each and every 
case on the docket of such Court at the first term” 
after writ of error brought, the provision relating to 
the making of parties in case of death, was the legal 
and proper construction of the Constitution in this 
regard, as provided for in the adoption of this Rule. 
Worthy vs. Tate 


. Held again, That the Constitution does not imper- 
atively require the disposition of cases where the par- 
ties have died without affording the means of com- 
pliance with the Rules of this Court, and parties 
representative can be instituted to prosecute or defend 
the legal rights of the deceased. Ibid. 


Held again, That at the first term succeeding the death 
of a party, it is not necessary to show diligence, in 
this that the death was so recent that parties could 
not have been procured to administer or qualify to 
bring the case within the rule of contingencies, even 
under our holding that a temporary administrator 
may be made a party to carry on the suit. But the 
death of the party is, in itself, such providential cause 
as will authorize a continuance at the term next suc- 
ceeding the decease, where there is no representative 
of the estate of such deceased party, without proof 
of diligence at that term, and at that term only. J bid. 


6. Judgment affirmed, with instructions to deduct from 
the amount of the verdict $2 00 per month, with in- 
terest thereon for three years. Wallace, Sup’t, etc., vs. 
I GP site nnicn shy cnsecassencesesaspautpibibinin 

7. The bill of exceptions in this case was dismissed be- 
cause it was not served till the eleventh day after it 
was certified by the Judge below. (R.) Harrell vs. 
Grimes ....... Poathideted ib asiigddadabssodades ode cedeboisbiiba . 655 


See Bill of Exceptions, 





INDEX. 
PRESUMPTION. 


It is the right of the witness to have the testimony read 
over to him, but not the right of the defendant’s 
counsel that it should be so read; the legal presump- 
tion is that all the legal testimony in the case was 
correctly taken down under the direction of the Court. 
Anderson vs. The State 


See Criminal Law, 11. 
PRINCIPAL AND AGENT. 


1. When the evidence shows that, through the act of an 
agent, either of two innocent parties must suffer: 

Held, That the rule of law is, the party putting such 
agent forward shall be the party on whom the law 
puts the liability. Brunson vs. Sparks 


2. Counsel being authorized by the defendant to defend 
the suit, it was the duty of the defendant to have put 
his attorney in possession of such matters of defense 
as he conceived to exist in defense thereto, and a con- 
fession of judgment by counsel representing the case, 
with the knowledge and at the instance of the party, 
is sufficient in law without any special authorization 
to that effect ; it followed as a legitimate incident of 
his professional relation to the case. Lyon vs. Wil- 


3. An action was brought by K. against V. to recover 
the value of one hundred bushels of corn, and on the 
trial it was proved that, in the latter part of the year 
1866, V., who resided in Elbert county, wrote to Tate, 
in the city of Augusta, one of the firm of McCalla, 
Tate & Company, who were engaged in the produce 
and commission business, “to send me (him) two 
hundred bushels of corn, and when I come down you 
and I will arrange, or settle it.” It appears from the 
evidence in the record, that Tate, or the firm of which 
he was a partner, did not have the corn, but Tate 
went to the house of the plaintiff and made an ar- 
rangement with him to send V. one hundred bushels 
of corn on V.’s credit, which was done, and the corn 
was charged to V. on the books of plaintiff. The corn 
was sent to V. by boat, and accompanying the corn 
was a bill made out against V. the defendant, there- 


168 
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for, in favor of McCalla, Tate & Company, which 
was delivered to him when he received the corn. It 
also appears that the plaintiff had sued McCalla, 
Tate & Company for the corn, and failed to recover, 
but on what ground, the record does not show. The 
plaintiff then sued defendant, V., for the corn. On 
the trial, several witnesses were examined, and it was 
proved to be the custom of commission merchants, 
when orders were received from customers, to go to 
merchants and purchase the articles ordered, and have 
the same charged to the commission merchant, and 
the commission mercliant charged the articles to the 
party ordering. The Court charged the jury that it 
was doubtful whether the order of the defendant made 
Tate his agent to purchase the corn. 

Held, That under the order sent by defendant to Tate, 
he had the authority to purchase the corn, and to 
charge the defendant with the price thereof, and make 
the defendant his debtor therefor, but did not have 
the authority to authorize the plaintiff to sell the de- 
fendant corn, and thereby make the defendant the 
plaintif’’s debtor for the corn. If the defendant re- 
ceived the corn and used it, with a full knowledge of 
all the facts, that would have been a ratification of 
the transaction, and the defendant would be liable to 


pay the plaintiff for the corn. Ketchum vs. Verdell 534 


PRINCIPAL AND SURETY. 


. The right to enter up judgment against securities at 
the same time with their principal, exists only by stat- 
ute, and can only be done in such cases where the 
statute has changed the common law.- In cases of 
bonds quia timet, while the ultimate liability of such 
securities may be fixed as to the amount by the judg- 
ment against the principal, and the spirit of our law 
is to disencumber legal rights from unnecessary for- 
malities or multiplicity of suits, still, in cases like the 
present, it requires a legislative act to authorize the 
Courts to apply the analogies arising under the grants 
of power conferred in cases of securities under other 
statutes, against securities on appeal, attachment, gar- 
nishment, certiorari, writs of error and claim. Walker 


08. Walleer.cccccccccccces ere se Shidpntieabiieldlit usvbbaleesenl 
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2, Section 2121 of the Revised Code of this State, pro- 
viding that “the obligation of the surety is accessory 
to that of his principal, and if the latter, from any 
cause, becomes extinct, the former ceases, of course,” 
is an affirmange only of the common law, and by the 
words “ from any cause” is meant any cause depen- 
dent on the act or negligence of the creditor, and not 
such a cause as the discharge of the principal under 
the bankrupt law, which is beyond the control of the 
creditor, and by force of the laws of the land. Phil- 
Fine ve. Solomomn........0sscscecerceccssese seccecsessorscs cesses 192 


3. When a plaintiff in error gives bond and security to 
obtain a supersedeas of the judgment, as provided by 
the 4203d section of the Code for the payment of the 
eventual condemnation money, and the judgment is 
affirmed, the plaintiff in the Court below may have 
an execution against the principal and security on the 
supersedeas bond without formally entering up the 
judgment against such security ; the judgment of af- 
firmance binds him as such security for the eventual 
condemnation money in that case, though an order on 
the minutes of the Court to that effect would make 
the record more perfect and complete. Munroe vs. 


TID. sinceaccn ceuddicnni td oveenedeabantineaticeis diana 238 


4, Where a suit was pending against two joint and sev- 
eral obligors, one of whom claimed to be security only 
for the other, and this was known to the plaintiff, and 
the principal had filed a plea to the merits of the ac- 
tion, and the plaintiff, without the action or consent 
of the surety, and after the surety, satisfied that no 
trial could be had on the plea at that term of the 
Court, had gone home, dismissed his suit as to the 
principal, to get clear of the plea, and then took a 
judgment against the surety, and the surety filed a 
bill to enjoin the judgment, alleging these facts, and 
alleging further, that at the time the suit was dismissed 
against the principal, the debt was barred by the Stat- 
ute of Limitations, and if the surety paid the debt, 
he was, by this act of the plaintiff, deprived of his 
rights to recover it from the principal : 

Held, That there was equity in the bill, and the Judge, 

on the facts of the case, as they appeared on the bill, 

answer and affidavits, ought to have granted the in- 
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junction until the trial could be had on the case made 
by the bill. Turner vs. MeCarter.........-cccccceececees 


PRIORITY OF LIEN. 


When the property of defendant was sold under a dis- 
tress-warrant for rent due, and the question before the 
Court was whether the proceeds of the sale in the 
hands of the sheriff should be paid to the holder of 
a prior judgment against the defendant, or to the 
plaintiff in the distress-warrant who claimed a lien 
under a contract for a lease of the premises : 

Held, That the lien specified in the contract between the 
landlord and tenant, set forth in the record, (not be- 
ing for the crop raised on the premises) did not take 
precedence as to payment of an older judgment lien 
against the defendant: Code, 2260. Levy vs. Twi- 
RAIS BD BOP. .<.00 000050 ccccccccccccsssenccsotscovecsescess 


PRIVATE PROPERTY FOR PUBLIC USE. 
See Constitutional Law, 6, 7, 8. 


PROCESS. 


1. Where, in an action brought under the provisions of 
section 2988 of the Code, for stock killed, the notice 
required was served personally by the plaintiff, who 
attached his affidavit of such service thereto : 

Held, That such affidavit was sufficient evidence of such 
service, and not being traversed, it was not necessary 
to have produced the witness on the stand to prove 
the same. The M.& W. R. RB. Co. vs...Baber ....+... 


2. Though notice to quit was not served upon the proper 
agent of the tenant, yet if the tenant got the notice 
it is sufficient. (R.) Godfrey et al., vs. Walker et al 


-_ PROMISSORY NOTES. 


1. Where an action was brought by the plaintiff, as the 
bearer of two promissory notes, payable to W., or 
bearer, against the defendant, and, on the trial, the 
defendant offered in evidence his books of account, 
for the purpose of showing that W., the payee of the 





249 


562 
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notes, was indebted to him for goods and merchan- 
dize sold to him prior to the transfer of the notes, (it 
being admitted that the notes had been transferred 
by the payee to the plaintiff, after due,) and claimed 
that the amount of his account should operate as a 
payment of the plaintiff’s debt, pro tanto, or be con- 
sidered as an equitable defense to the plaintiff’s ac- 
tion, which books of account were rejected by the 
Court: 

Held, That the fact that the defendant had an account 
against the payee of the notes, without more, was not 
a good legal defense against the plaintiff, who was 
the holder of the notes; to constitute a good equitable 
defense against the holder of a note received after 
due, that defense must be, in some way, connected 
with the debt sued on, or the transaction out of which 
it sprung; and such equitable defense should be set 
forth in the defendant’s plea as fully in a Court of 
law as in a Court of equity, if he wishes to avail him- 
self of such defense in a Court of law. Ward vs. 
WR ccevenacsasectactaieppeonsesagenn apegesnssdengansens somone 


2. Where there was a suit pending in a Justice’s Court, 
and the defendant moved to continue, on account of 
the absence of a witness, the payee of the note, by 
whom he could prove that the note was given in li- 
quidation of a debt due to the payee, for medical ser- 
vices rendered by him to the defendant’s ward, and 
that it was not the intent of the parties, in taking or 
giving the note, to bind the defendant, personally, for 
the debt: 

Held, That there was nothing in this evidence, as stated, 
to show such a mistake, either of law or fact, as to 
authorize a reformation of the note, and the continu- 
ance was properly overruled. Poole vs. Wilkinson... 


3. Suit was brought on three notes, of which the follow- 
ing is a copy: 

“$1,761 33—Twelve months after date, I promise to 
pay Eliza F. Gilmer, or bearer, the sum of seventeen 
hundred and sixty-one 33-100 dollars, for value re- 
ceived ; the said sum to be paid in currency, at the 
present rates, 148 to 100, or in whatever good cur- 
rency may be used at the time the note falls due, with 
interest from date, December 1st, 1865.” 
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And the defendant set up, by his plea, that the inten- 
tion of the parties to the contract was, that the prop- 
erty purchased, for which the notes were given, was 
valued in currency, and the gold equivalent of the 
currency was made the standard of the payment, which 
at present rates, would reduce the amount of the prin- 
cipal due: 

Held, That the principal due was a fixed amount, ex- 
pressed in the face of the note, and that the sum stipu- 
lated to be paid is the principal due under the con- 
tract, and cannot be reduced by any theory of con- 
struction arising out of the terms of the instrument. 
SE. IO. 10.cctdenenethssceantieniatbesmialdae 547 


4, Held again, That, while the legal intendment of the 
party may be inferred to mean currency, in the ex- 
pression dollars in the note, such intendment is quali- 
fied by the terms of the contract ; and the words, “the 
said sum to be paid in currency, at the present rates, 
148 to 100,” which was the value of gold at the time, 
bears intrinsic evidence that this provision for pay- 
ment in currency, at a stipulated rate, was based upon 
a gold standard in the sum fixed to be paid in such 
currency. Ibid. 


Held again, That the superadded words providing for 
payment in currency, at present rates, 148 to 100, or 
in whatever good currency may be used at the time 
the note falls due, strengthens the construction that the 
principal was the swm fixed to be paid, and theterm good 
currency, contemplated by the parties, reasonably in- 
tended a better currency than that previously express- 
ed, and that the plaintiff was entitled to recover the 
principal and interest, in good currency, J bid. 


5. McCay, Judge, dissenting: 

A promissory note made in 1865, payable, generally, in 
dollars, is payable in United States currency, and 
when the parties add to such a note the words “pay- 
able in currency, at the present rates, 148 to 100, or 
in whatever good currency may be used at the time 
the note falls due,” the true construction is, that they 
intended to make the note payable in currency, at all 
events, but that it should be secured and paid as dis- 
charging more or less of the face of the note, accord- 
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ingly, as it should, at the time, be worth more less 
than the rates agreed on, to-wit: 148 to 100. Ibid. 


§. The holder of a promissory note as collateral secu- 
rity, who takes it without notice, stands upon the 
same footing as any other innocent purchaser without 
notice. Bonaud vs. Glenesi.........++ over cesesvsccccoees . 639 


PURCHASERS. 


Under the deed from McLaughlin to White & Mc- 
Laughlin, only an undivided half of the lot passed 
7 to White and the purchasers at the sheriff’s sale, and 
, those holding under that sale, hold only the interest of 
White; nor does the fact that McLaughlin saw the 
advertisement and was in the city at the time, but was 
not present at the sale, estop the wife or her trustee 
from setting up against said purchasers, her right to 
the other undivided half of the lot. Logan vs. 
ID ance sivsin chase cvtibneses schibisnnwaihy Metpiaalbibatal - 95 


ee 


2. An action was brought by the plaintiff against the 
defendants, the one as tenant in possession, the other 
as the true claimant, to recover the possession of a lot 
in the city of Rome, which had been sold by the 
sheriff under an execution against the plaintiff, and 
purchased by S., alleging that the sheriff’s sale of the 
lot to S. was fraudulent and void. On the trial the 
plaintiff proved, by his own evidence, that 8. had 
sold the lot to M. for the sum of $1,350 00, and it 
also appears from the record that M. had sold the lot 
to H., one of the defendants, but for what amount, is 
not shown, nor are the deeds of conveyance set forth 
in the record. The jury found a verdict for the plain- 
tiff. The defendants made a motion for a new trial 
on several grounds, one of which was that the Court 
erred in refusing to charge the jury, as requested by 
defendant’s counsel, “that if they believed that S. 
obtained possession by a fraudulent purchase, yet, if 
the property was sold by him to M., and by M. to 
H., the defendant, then H.’s title will be protected, 
and the plaintiff is not entitled to recover, unless the 
evidence shows notice of the fraud in him.” The Court 
granted a new trial in the case, and the plaintiff ex- 
cepted : 
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Held, That in view of all the facts contained in the 
record, this Court will not control the discretion of 
the Court below in granting the new trial. Buchan- 

' an vs. Higgenbotham.........seecereveceees datehie » eee . 198 


See Lien of Judgments, 1 to 9. 
“ Trustees and Trust Estates. 


RAILROADS. 


1. When the defendant’s counsel requested the Judge to 
charge the jury, “that Mrs. B. turning out the cow 
in the vicinity of the railroad just before the coming 
of the train, was negligence and carelessness to be con- 
sidered by the jury, and that when said cow got upon 
the track it made B. a trespasser,” which the Judge 
refused, but charged the jury, “that if it were shown 
that plaintiff’s cow was injured by the defendant’s ser- 
vants, the law presumes negligence on their part and 
they must explain it, and the fact that Mrs. B. turned 
out the cow, in the vicinity of the railroad, before the 
train came, was no evidence of carelessness to be con- 
sidered by the jury, and it was not true that if said 
cow, so turned out, got upon the track it made plain- 
tiff a trespasser, unless it was inclosed by a lawful 
fence, such refusal and the charge given by the 
Court was not error, under the facts of the case; for 
the fact of contributory negligence cannot be presu- 
med against the owner of such cattle as ordinarily are 
turned out, by turning such animals out, and the act 
of their going upon an uninclosed railroad track did 
not constitute him a trespasser. The Macon and Wes- 
tern Railroad Company vs. Baber....... ons enenes.venennle - 300 


2. When, in a suit against a railroad company for a phys- 
ical injury done to the plaintiff by the running of its 
cars, it was in proof that the plaintiff had been in- 
jured by the starting of the cars as he was passing 
under them after dark, whilst they were temporarily 
stopped at Gordon, taking in wood and water, the 
point of his attempted passage not being a public 
crossing : 

Held, That the gross negligence and want of ordinary 
care on the part of the plaintiff, in thus undertaking 

to pass under the cars, brings him within section 2921 
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of the Revised Code of this State, and that he cannot 
recover, even by proof, that the engineer did not give 
the usual signal for starting the train, and a verdict 
against the railroad for damayes will be set aside as 


illegal. The C. &. R. and B. Co., vs. Dixon......... . 


3, An action was brought by the plaintiff against the 


defendant to recover damages for the homicide of his 
wife, alleged to have been caused by the negligence of 
the defendant in the running of his engine and cars 
at the crossing of a public road over the defendant’s 
railroad, and there was a special demurrer to the plain- 
tiff’s declaration, on the grounds: Ist. Because it is 
not alleged that the homicide, for which damages are 
claimed, was caused by collision with the engine or 
ears of defendant. 2d. Because the husband has no 
right, under the common law or statute law of Geor- 
gia, to maintain an action to recover damages for the 
homicide of his wife. The Court overruled the de- 
murrer on both grounds, and the defendant excepted: 


Held, That the defendant is liable for an injury done to 


the person or property of another at a public crossing 
on his road, by the running of his engine and cars, 
resulting from the negligence of his agents and ser- 
vants to blow the whistle of his engine or locomotive, 
as required by the 742d section of the Code, although 
there is no actual collision of the engine and cars with 
the person or property injured by such negligence, in 
all cases in which the plaintiff is entitled to sue for 


and recover damages under the law, for the alleged 


injury of which he complains, resulting from such 
negligence of the company, and that this ground of 
demurrer was properly overruled. The Ga. R. R. & 
Be EA. C0, TGRD.. crssercsccencseenncsoasesacnonsnconnes aes 


4, By the common law, the husband could not maintain 


an action to recover damages for the homicide of his 
wife, and, by the provisions of the Code of this State, 
authorizing damages to be recovered for physical in- 
juries done by one person to another, the right to re- 
cover damages for a homicide is limited to a widow 
for the homicide of her husband, or if there is no 
widow, then the child or children may recover dam- 
ages for the homicide of the husband or parent; but 
the Code does not give the right to the husband to 
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See Equity, 6, 8,9, 10, 11. 
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recover damages for the homicide of his wife. If the 
Legislature had intended to have changed the com- 
mon law rule on this question, it would have done 
so when declaring the particular class of persons, who 
were entitled to recover damages for homicide, in the 
2920th section of the Code. The Court below, there- 
fore erred in overruling the second ground of demur- 
rer to the plaintiff’s declaration. J bid. 


See Water Courses. 


REBELLION. 


1. The fact that a partnership engaged in the foundry 
business, took and executed a contract with the Con- 
federate Government, to furnish certain munitions of 
war, is not of itself sufficient to so vitiate the general 
proceeds of the business, as to render illegal a note 
given by some of the members of the firm to others, 
even though the note be based upon the proceeds of 
the general business, Gullatt vs. Thrasher et al...... 


. The seizing of cotton and provisions on Cumberland 
Island, on the Georgia coast, by the military authori- 
ties of the Confederate States, during the late civil 
war, to prevent the same from falling into the pos- 
session of approaching United States forces, was an 
act of war, and the individuals engaged in moving 
the same and transporting them to a place of safety 
within the Confederate lines, are not liable as trespas- 
sers to the owners of the property. Stafford vs. Mer- 
COP GE GB. sone sosicse sem TBbvdecccaccaccscscsss savescssccscocsebs 


See Relief Acts of 1868 and 1870. 
RECEIPT. See Estoppel, 4. 


RECEIVERS. 


See Equity, 1, 4. 


“ Equity Pleading, 1. 
“ Injunetion, 12. 


REFORMING CONTRACTS. 
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RELIEF ACTS OF 1868 AND 1870. 


1. The defendants also plead loss of property sustained 
by the war under the provisions of the Relief Act of 
1868, and offered to surrender back the land to plain- 
tiff and to rescind the contract, upon his accounting 
for the improvements made thereon and the purchase 
money already paid therefor. The plaintiff demurred 

- to the defendant’s plea, which was sustained by the 
Court. 

Held, That, inasmuch as the defendant’s plea did not set 
forth any equitable grounds of defense to the plain- 
tiff’s action by connecting the plaintiff, or his testa- 
tor, in any way with the loss of their property, the de- 
murrer to the defendant’s plea was properly sustained 


by the Court below. Coley et al., vs. Henry....... - 61 





2. Where, in a proceeding under the Relief Law of 
1868, setting up an equitable defense against a judg- 
ment obtained in 1860, it was alleged in the motion 
that the defendant’s intestate (then in life) had, dur- 
ing the war, in 1863, sold a valuable real estate, on 
the assurance of the plaintiff that he would receive 
in payment of his judgment the proceeds, and it ap- 
peared in evidence that the plaintiff had agreed to 
receive “bank bills;” that the defendant’s intestate 
had sold his said estate, taking as part of the consid- 
eration “ bank bills;” then worth one for five of cur- 
rency, and had by his agent, the sheriff of the county, 
tendered to plaintiff bank bills to the full amount of 
the judgment, which he refused, and the bills were 

6 left with the sheriff, who exchanged them for Confed- 

erate money, and then Confederate bonds, and the 
whole was lost ; and the jury found the execution satis- 
fied, and the Judge refused a new trial: 

Held, That, whilst this Court is not exactly satisfied 
with the verdict, it not appearing positively that the 
agreement to take the bills was before the sale by the 
defendant of his property, yet, as there was evidence 
from which this might fairly be inferred, this Court 
will not control the discretion of the Court below in 
refusing a new trial. Camp vs. Phillips........0.-..00 289 


3. When an action was brought by the guardian of 
minors to recover.a contract debt, due and dated prior 
to the Ist of June, 1865, and the defendant intro- 
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duced evidence under the 14th section of the Act of 
1870, showing losses occasioned by the war, and the 
Court charged, in effect, restricting the case to the 
provisions of that section, and the jury found the 
whole amount for the plaintiff, and defendant’s mo- 
tion for a new trial was overruled by the Court be- 
low: 

Held, That the 14th section of the Act of 1870, rela- 
tive to debts due widows or minors, is exceptional in 
the application of the general provisions of the Act, 
and the settlement upon principles of equity therein 
provided for, is controlled by the decisions of this 
Court; that to constitute such equity, it must appear 
that the losses of the defendant were, in some way, 
the fault of the plaintiff. Nicholas et al., vs. Hovenor, 


REMARKS OF COURT. 


Under the 4599th section of the Code, it was the duty 
of the presiding Judge to have had the evidence in 
the case taken down, that is to say, all the legal evi- 
dence allowed to go to the jury; but as the record 
does not show any particular facts given in evidence, 
which the Court instructed the Clerk not to record, 
this Court cannot say whether the same were material 
or immaterial, legal or illegal, or whether the Court 
in its directions to the Clerk, expressed, in the pres- 
ence of the jury, any opinion as to the evidence which 
was legally submitted to the jury for their considera- 
tion. To have made it error, under the Code, it must 
be affirmatively shown that the Court expressed an 
opinion, in the presence and hearing of the jury, in re- 
gard to the evidence legally submitted to them on the 
trial. Anderson vs. The State........+.: oven sehpubenie ‘ 


RENT. 


See Priority of Lien. 
“ Landlord and Tenant. 


RES ADJUDICATA. 


1. A case was brought up to the Supreme Court by writ 
of error, alleging certain specified grounds of error to 
the rulings and charge of the Court below, and refu- 


514 
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sal of the Court to charge as requested, and the writ 
of error was dismissed in this Court, on the ground 
that the original bill of exceptions and the record 
therein were not transmitted from the Court below 
within the time prescribed by the rule of this Court, 
and the judgment of the Court below was affirmed, 
as provided by the Constitution of this State. At 
the term of the Court at which the remittitur from 
this Court was made the judgment of the Court be- 
low, a motion was made for a new trial, on several 
rounds, under the provisions of the 3670th section 
of the Code, which motion was overruled, on the 
ground that the dismissal and affirmance of the judg- 
ment of the Court below was a bar to the granting of 
a new trial: 
Held, That the defendant was not concluded from mak- 
ing a motion for a new trial on any legal or equitable 
grounds, except those specified grounds of error taken 
in the bill of exceptions which was dismissed; as to 
each of those grounds he was concluded, by the affirm- 
ance of the judgment, under the provisions of the 
Constitution, but not as to other grounds not con- 
tained in the bill of exceptions which was dismissed. 
Perry et al. v8. Gunby.screcccesereeceres ecesnadehidbaces ; 


2, The party plaintiff had his optien to initiate his pro- 
ceedings in the Court below by rule or action against 
the sheriff, or, waiving any step against him prima- 
rily, to have brought the matter for instructions to 
the sheriff before the Court, upon proper petition, 
making the defendants parties thereto. But having 
instituted proceeding by rule against the sheriff, offi- 
cially, and the judgment thereon having been, under 
the provisions of the law, superseded during its pen- 
dency in this Court, the whole case was suspended, 
and the fi. fa. could not proceed at the instance of 
the plaintiffs in fi. fa. And it was proper in the 
Judge to decline such instructions, and especially as 
his judgment on the rule was already the adjudica- 
tion of the question sought to be readjudicated by the 
petitioner. Huson vs, Martinu......ccccccecevsseeceees vee 


3. The judgment of this Court at the December Term, 
1869, in the cause then pending between the parties 
in this very matter, was a final judgment upon the 


VoL. xiu1—48, 
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points made in the affidavit of illegality, and now 
again brought before this Court, and the Court below 
did not err in dismissing the illegality. Robinson et 
EE IN kicks ncddeheheocs oeann-ebsesocsseeemetnaee 614 


4. Where two minor children were bound as apprentices 
by the Ordinary of Calhoun county, and the order 
stated that it was made upon the written consent of 
the parent, and on a habeas corpus by the parent, 
there was evidence strongly indicating that the parent 
had been imposed upon and did not understand the 
purport of the writing, and the Judge awarded the 
children to the parent: 

Held, That this was no abuse of the discretion of the 
ee, «BI OR seas ccnsins csccsnceccsecdcocemainn 616 


See Equity, 4. 
RESCISSION OF CONTRACT. 


1. When a party shipped flour to another, and the con- 
signee declined accepting it, upon the ground that it 
was not such as he ordered, immediately notified the 
shipper of the fact and that he held it subject to his 
order, and the shipper afterward sent his agent to re- 
ceive the flour, and the consignee set up his claim for 
freight and expense paid before delivery, and the agent 
declined paying the same and went off, leaving the 
flour in the consignee’s hands, and he had it sold as 
the property of the shipper; and on the trial of the 
case, brought against the consignee, the Judge rejected 
the testimony of a witness showing the sale and what 
the flour brought : 

Held, The Court erred ; for the consignee had a right to 
be paid the actual amount of freight and expense on 
the flour, if it did not come up to what he ordered, 
which he was entitled to receive before he gave up the 
possession of the flour. Barrett & Co. vs. Terry & 
Be cchetiiplns btinentas srsesacnsesenhehseeosbaninandraaen 283 


2. The consignee had the right, after reasonable notice 
to the consignor of such expense and its non-payment, 
to sell sufficient for his reimbursement, and if the 
commodity was perishable, to sell all, and by proof 
show his actings and doings in the premises; and the 
jury on the trial, to ascertain the value of such com- 
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modity, will consider as competent evidence what it 
actually brought, in connection with the mode and 
manner, and necessity of the sale. Ibid. 


4 See Pleading, 3. 


RULE AGAINST SHERIFFS. 
See Constitutional Law, 4. 


SERVICE. See Process. 


6 SET-OFF. 


A Court of equity will entertain a bill, for the purpose 
of setting off a debt due on a dormant judgment, 
when a scire facias is pending to revive it, against a 
judgment which is not dormant, when the plaintiff in 
the latter judgment, and defendant in the former judg- 
ment is insolvent; and will enjoin the collection of 
the judgment which is not dormant until the dormant 
judgment shall be revived, unless some good legal 
reason be shown why the dormant judgment cannot 
be revived. There was no error in the Court below in 
overruling the demurer to the complainant’s bill, and 
this Court will not control the discretion of the Court 
below on the statement of facts contained in the rec- 
ord, in retaining the injunction until a trial can be 


had thereon. Camp v8. PQc......ceesesesererseceecevens 161 


SHERIFF. 


1. If a sheriff sell land and put the purchaser in pos- 
session without collecting the bid, he will be made to 
pay the money. (R.) Avera vs. Vason..........+000 233 


2. Where a sheriff, by mistake, sold property on the 
first Tuesday in May, but discovered the mistake be- 
fore the money was paid by the holder : 
Held, That he could not be compelled by mandamus to 
make a deed and deliver possession to the bidder, on 
his tender of the amount of his bid. Collins vs, Byrd. 629 


See Slave Debts, 2. 
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SLAVE DEBTS. 


1. It is only in cases where there has been no novation 
of the contract, and the consideration is a slave or the 
hire thereof, that the Courts of this State are inhibited 
from exercising jurisdiction under the Constitution. 
But when payments have been given upon notes given 
since June, 1865, questions of fact arising under the 
pleadings upon suits brought to enforce such debts, 
when such consideration is denied and issue joined 
thereon, are the subject matter of judicial investigation 
to be submitted to a jury, upon evidence admitted 
under the rules of law. Lyon vs. Wiilliams......... 168 

2. When, in a rule against the sheriff, he answered that ’ 
he had not made the money, because the fi. fa. issued 
upon a judgment founded on a note given for negro 

roperty, which was admitted on the hearing: 

Held, That, while a sheriff is a ministerial officer, and 
it is his duty to execute all process plaeed in his hands, 
and let defendants set up their defenses to such process, 
yet, under Article V., section 17 of the Constitution, 
and Article XLL., section 6, there was no jurisdiction 
in the Court, upon such answer, to make the rule ab- 
solute against such officer, and that the exceptional 
character of the case and the constitutional inhibition 
of jurisdiction was protection of such officer in the 
premises against rule. WARNER, J., dissenting. 
BED CBs Big ce nn snnsenes cysepeeensessoccepcncsennennguia . 541 


STATUTE OF FRAUDS. 


A contract was made between the plaintiff and defen- 
dant, for the rent of a tract of land, to repair and 
build certain houses and stables thereon. Defendant 
was to repair and rebuild the fence, plaintiff to keep it 
and work it for two years and pay defendant one- 
third of the crops for rent. The contract was not 
reduced to writing at the time, but defendant prom- 
ised to have it done at some future time, but neg- 
lected to do it. The plaintiff went on the land under 
the contract, cleared up one field, the work of which 
was worth $100 00, built and repaired houses, the 
work of which was worth $50 00, cultivated the land 
one year and paid the rent. Defendant would not 
consent for the plaintiff to remain on the land another 
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year, but rented the land to other persons and put 
them in possession of it. Plaintiff cleared up the land 
and did extra work on it, in order to get to stay on 
it two years. Defendant moved to dismiss plaintiff’s 
case, on the ground that plaintiff sought to recover 
damages for the breach of a void parol contract, for 
the lease of land for more than one year, which mo- 
tion was sustained by the Court, and the plaintiff ex- 
cepted : 

Held, That there was such a part of performance of the 
contract, on the part of the plaintiff as would take 
the case out of the provisions of the fifth paragraph 
of the 1940th section of the Code, and that it was 
error to dismiss the plaintiff’s action on the statement 
of facts contained in the record. Steel vs. Payne...... 


STAY-LAW. 


1. The defendants also moved the Court to suspend the 
trial of the case under the resolution of the General 
Assembly, in the year 1870, suspending the proceed- 
ings of the several Courts of this State on debts and 
contracts made prior to the Ist of June, 1865, which 
motion to suspend the trial the Court overruled : 

Held, That the resolution of the General Assembly was 
not a law binding on the Court, and that there was 
no error in the Court below, in overruling the motion 
to suspend the trial. Coley et al., vs. Henry.......++. 

2. An execution was placed in the sheriff’s hands, which 
issued on a judgment rendered since the first of June, 
1865, and a rule was taken against the sheriff requir- 
ing him to show cause why he should not be attached 
for contempt of the process of the Court in failing to 
make the money due the plaintiff therein. And the 
sheriff shewed for cause that he had been notified by 
the defendant that the judgment on which the execu- 
tion issued was obtained on a debt or contract made 
prior to the first of June, 1865, and that the collec- 
tion thereof was suspended by a resolution of the 
General Assembly, passed in 1870; that the defen- 
dant promised to save the sheriff harmless in the event 
of his not proceeding to collect the same. Upon this 
showing of the sheriff the Court made the rule abso- 
lute against the sheriff for the amount due on the exe- 
cution, to which the sheriff excepted: 
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Held, That there was no error in the judgment of the 
Court below in making the rule absolute against the 
sheriff, upon the showing set forth in the record, that 
the sheriff’s duty was to have proceeded to collect the 
money due on the execution, unless the defendant had 
filed an affidavit of illegality thereto, or unless re- 
strained by some other legal process, from doing so, 
BI, OU chiki dhte tick daticive cnentccsscniansamenll 83 


STOCKHOLDERS. See Corporations. 


SUPERSEDEAS. See Res Adjudicata, 2. 


TAXATION. 


1. The Ordinary of Glynn county, under the general 
law of the State, had only the right (in case the grand 
jury failed or refused to recommend the levy of an 
extra tax, for county purposes,) to levy such tax, not 
exceeding fifty per cent. on the State tax ; provided, the 
levy of such extra tax was necessary to discharge any 
judgment against the county, or any debt, for the pay- 
ment whereof there was a mandamus against the coun- 
ty, or for the necessary current expenses of the county 
for that year ; and that the order levying such extra 
tax should clearly and distinctly specify the objects 
for which it is levied. 

Held further, That the Ordinary of Glynn county had 
no authority, without the consent of two-thirds of the 
grand jury, to levy the extraordinary tax of one hun- 
dred and fifty per cent., under the Act of 1869, and 
that the Court below erred in not granting the injunc- 
tion restraining the collection of the same. Couper 
i, DE FINE i onc ciedensisdascctucsssécsisccdnbntcaboias 229 


2. That portion of the General Tax Act, of 1869, which 
levies, for educational purposes, a specific tax of 
twenty cents per gallon on every gallon of brandy, 
gin, whisky, or rum, whether foreign or domestic, 
sold by any person in this State, in quantities less than 
thirty gallons, and which provides the mode by which 
returns shall be made for each quarter of the sales in 
every year, and fixes the penalty for failing to make 
the returns required, is within the power granted to 
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the Legislature by Article VI., section 3 of the Con- 
stitution, and is not controlled by section 27 of the 
Bill of Rights. Warner, Judge, dissenting. Ken- 
ny vs. Harwell, Meyer vs. MceGowan.......00.10seeeeeees 


3, A retail dealer in goods, wares and merchandise, who 
is also a retailer of spirituous liquors, and who has 
paid his license as such retailer of spirituous liquors, 
to the corporation of the city of Savannah, is not ex- 
empt from the special tax laid by the city of Savan- 
nah upon retailers of spirituous liquors, nor is such 
special tax upon retail dealers generally an illegal tax 
under the Constitution and laws of the State. Burch 
a A, OF Ba icsccesnvsasscategplascssensaiion 


TENDER, 


Where a tender of money is relied on, the Court may 
strike the plea, if the party has not the money ready 
to pay into Court. (R.) Barnett & Company vs. 
Terry & GAdhAn......0.c.cccecsesssecesesccssoesssse’ dévodeas oie 


See Relief Acts of 1868 and 1870. 
“ Equity Pleading. 


TRADE-MARKS. 


1, Complainants alleged that they are entitled to the 
sole and exclusive right to manufacture and sell a 
certain preparation known as Dr. Simmons’ Liver 
Regulator or Medicine, and have acquired right 
thereto by purchase, and that they have expended 
large sums of money in manufacturing and adverti- 
sing it, by which it has become widely known and 
justly celebrated for the purposes it is intended to 
accomplish; and that they have adopted certain 
trade-marks, in which their packages are put up ; 
and that the plaintiff in error has commenced to sell 
a preparation which he calls by nearly a similar 
name, and is putting it up in packages of similar 
form and size, and that the general appearance and 
printed endorsements thereon, is intended to take 
advantage of the reputation acquired by the prepa- 
tion of Zeilin & Company, which they allege is a 
fraud upon their rights, etc. To which bill a de- 
murrer was filed, which was overruled by the Court: 
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Heid, That under the facts charged in the bill, admit- 
ted by the demurrer, this Court will not reverse the 
judgment of the Court below, upon the ground that 
the bill alleged sufficient prima facie evidence to 
predicate the claim of property in Zeilin & Company 
to the exclusive right, to make and sell such medici- 
nal preparation sufficient to retain the bill until a 
hearing, upon the evidence to be submitted in the 
case. Ellis vs. Zeilin & Company........ bubnnutisitchistien 9] 


2. Held again, That in matters of trade-marks or 
labels to medical compounds, mere similarity of size, 
or square packages, or of classification of diseases or 
symptoms, is insufficient to invoke equitable inter- 
ference, that compounding patent medicine is an 
open trade, and protection by law is only authorized 
when the invention itself or its own peculiar name 
and devices, are taken by appropriation and put 
upon the public in fraud of individual rights ac- 
quired by priority of use and title therein. Ibid. 


TRESPASS. 


An action of trespass vi et armis will not lie against the 
clerk of a warehouse-man, who, on the lawful receipt 
of goods in store for another, sells them on the advice 
of his employer, but without the consent of, or auth- 
ority from, the owner. Stafford vs. Mercer et al...... 556 


TRUSTEES AND TRUST ESTATES. 


. Where on the trial of an action of ejectment for a 
lot in the city of Macon, in favor of George M. Lo- 
gan, trustee for Mrs. A. E. McLaughlin, it appeared 
that in 1830 McLaughlin and his wife, on ther mar- 
riage in Richmond county, entered into a marriage 
contract, in which McLaughlin covenanted with John 
T. Lamar, who was a party to and signed the deed, 
that his wife should have a separate estate in certain 
real and personal estate belonging to her before the 
marriage; that subsequently, in 1836, the city lot, 
of which the property in dispute is a part, was leased, 
with the proceeds of the separate estate for nine hun- 
dred and ninety-nine years from the city of Macon; 
that a deed of lease was taken to John T. Lamar, 
trustee for Mrs. E. McLaughlin; that in 1842 Lamar 
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died; that in 1842, McLaughlin conveyed the lot to 
White & McLaughlin, partners, McLaughlin being 
one of the firm, in consideration of one dollar; that 
in 1849 the whole lot was sold as the property of 
White, at sheriff’s sale, under an execution against 
White only; that on the day of the sale the purchaser 
reconveyed the lot to White; that McLaughlin saw 
the advertisement of the sale, and was in the city on 

1 the day of the sale, but was not present at the sale; 
that the defendants, through several intermediate pur- 
chasers, hold a portion of the lot, under the title from 
White as the owner of the whole; that they had no 
notice of the marriage settlement, or of the facts that 
the lease was paid for with the separate funds of the 
wife, and have in good faith made valuable improve- 
ments upon it: 

Held 1. That, under the marriage settlement, Lamar 
became, by operation of law, trustee for the protec- 
tion of the separate estate, and if the lease was paid 
for by the separate funds of the wife, Lamar was in 
equity a trustee for her sole use of the lot conveyed 
in the lease; that at his death the trusteeship became 
vacant, and the Judge of the Superior Court might 
legally appoint a successor who could maintain eject- 
ment on the title. Logan vs. Goodall.........ss0e0000 95 


2, Although, by the law as it stood before the adoption 
of the Code, the deed “to Lamar, trustee for Mrs, 
y McLaughlin,” did not contain any words sufficient to 
exclude the marital rights of the husband, yet, as be- 
tween the wife and her husband, or purchasers from 
him with notice of the wife’s rights, or between her 
and wrong doers, marital rights gid not in fact attach, 
and her trustee may, as against him, or purchasers 
from him with notice, or mere wrong-doers, main- 
tained ejectment for the lot. Ibid. 


3. Inasmuch as the deed to Lamar was to “ Lamar, trus- 
tee for Wm. Mclaughlin,” it did not upon its face, 
as the law then was, exclude the rights of the hus- 
band, and persons dealing with him had a right to 
treat him as the true owner, and any purchaser from 
him or under him, without notice of the equitable 
rights of the wife, if the purchase be bona fide, will 
be protected against her rights. Ibid. 
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4. When there was a trust-estate for a woman and her 
children, and by the terms of the trust the husband 
was entitled to the annual income for the support of 
himself and family, without account, and an action 
was brought, at law, to make the trust-estate liable for 
necessaries furnished the beneficiaries and the trust- 
estate, and it appeared that the husband, owning a 
plantation side by side with the other, worked them 
together as one place, and, during the year, supplies 
were furnished him and goods sold to the hands on 
orders from him, as an advance on their part of the 
crop, and the share of the hands was, at the end of 
the year, to the extent of these advances, retained and 
sold with the general crop, and the jury found for the 
plaintiff the full amount claimed: 

Held, That there was no error in the Court, in granting 
a new trial, on the ground that the jury found con- 
trary to the evidence. Pate vs. Lochrane......--+.+s0+s 


5. On the trial of an action brought by ie son, Ste- 
phen V., against his father as guardian, to recover 
the amount due him under the will of his grand-fath- 
er, the Court charged the jury, that “if the defendant, 
as guardian for the plaintiff, loaned his money to per- 
sons good and solvent at the time of the loan, and 
used ordinary diligence to secure the debt, and such 
diligence as he used in his own business, and the debt 
was lost, he should not be held responsible for the loss, 
as he had a discretion to loan the money or not, as he 
might see proper:” 

Held, That the charge of the Court as applicable to 
guardians and trustees, under the general law of this 
State, who are required to pay interest on the funds 
in their hands, was in substance a legal charge; yet, 
under the facts presented by the record in this case, 
the charge of the Court was error, inasmuch as it was 
clearly the intention of the testator, by his will, to se- 
cure the payment of the principal swum bequeathed to 
his grand-children on their becoming of age, in any 
event, and the guardian having received the money 
under the terms and provisions of the will, he is 
bound to conform thereto. He was not bound to pay 
any interest, and if he made any interest or profit 
from the use of the money, it was for his own benefit, 
the profits arising therefrom were exclusively his own, 
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and the risk was his own, if he lost the principal in 
loaning it to make interest for himself. Walker vs. 


MUP sclen shccascenseccss encccccachas sdémidneehb beanie . 135 

6, An action of ejectment was instituted in the name of 
a trustee of a married woman against the defendant, 
to recover the possession of a tract of land, the title 
to which was claimed under a marriage settlement 
deed. The deraise in the declaration was alleged to 
have been made by the lessor of the plaintiff in the 
name of the trustee of Melvina Adams, a feme covert. 
During the pendency of the suit, the husband of the 
feme covert died, and on the trial of the case, the Court 
allowed the declaration, on motion of plaintiff’s coun- 
sel, to be amended, by striking out the name of the 
trustee, so as to leave the demise in the name of Mel- 
vina Adams as the plaintiff’s lessor: 

Held, That, under the provisions of the Code, there was 
no error in the Court in allowing the amendment, in- 
asmuch, as on the death of the husband, the legal and 
equitable title to the land was in the widow, and that 
she could recover in her own name by showing title 
to the land in herself as the plaintiff’s lessor. Child- 
Rt Abo ool iininca ssavescnnasinetbiccdbhennaetninds seoee BOOZ 

7. It is also shown, by the evidence in the record, that 
on the 26th June, 1848, Bennett Adams and Melvina 
Brinson executed an ante-nuptial contract, or marriage 
settlement, by which all the property she then had, 

' or might thereafter have, should be her separate estate 
and property, the legal title of which was vested ina 
trustee for the joint use and benefit of herself and 
husband during her coverture, with power to sell and 
dispose of the property in any way she might think 
fit, in as ample a manner as if she was a feme sole, 
such disposition of said property by her to be the writ- 
ten conveyance, or other title papers that may be exe- 
) cuted by the trustee named in the deed, with the con- 
sent of the said Melvina Brinson, written and signed 
by her, upon said conveyance, or other evidence of title, 
of the said named trustee. This marriage settlement 
was not recorded until the 8th January, 1857. On 
the 12th of January, 1857, the trustee named in the 
marriage settlement, conveyed the tract of land in dis- 
pute to Mrs. Melvina Adams, the legal effect of which, 
was to vest the title in her husband by virtue of his 
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marital rights; provided the conveyance had been 
made by the trustee in pursuance of the terms of the 
marriage contract, but the written consent of Mrs, Ad- 
ams upon that deed of conveyance, does not appear, as 
required by the marriage settlement. On the 15th of 
January, 1857, Adams and his wife conveyed the land 
in dispute to McBryde. The evidence in the record 
shows, that she was coerced to join in the deed by the 
threats of her husband. The land was sold at sher- 
iff’s sale as the property of McBryde, and purchased 
by McGuire, who sold to the defendant. The evi- 
dence in the record shows that this tract of land was 
a part of the property which Mrs. Adams received 
from her father’s estate, and was, therefore, a part of 
the property embraced in the marriage settlement: 

Held, That the deed from the trustee, Ryals, to Mrs. 
Adams, not having been executed in accordance with 
the terms and manner prescribed in the marriage set- 
tlement, did not convey any title to her, or to her 
husband, to the land in dispute, and they not having 
any title under that deed, conveyed none to Mc- 
Bryde; that Mrs. Adams (the coercion of her hus- 
hand being out of the question) did not convey the 
land in accordance with the mode prescribed in the 
marriage settlement, so as to defeat her right and 
title to the land secured to her by its terms and pro- 
visions. All the parties claiming to have purchased 
the land under McBryde’s title, did so after the 
marriage settlement was recorded ; and in any view 
that we have been enabled to take of this case, from 
the evidence in the record, the verdict of the jury 
was right, under the law applicable thereto, and we 
will not disturb it for any of the alleged errors com- 
plained of by the defendant. Ibid. 


8. Where A made her will, in 1860, in which she gave 
$1,000 00 to S., as trustee for her grand-children, and 
appointed S. also executor of her will, and during the 
life of S. it was claimed in defense of this action, 
brought to recover the legacy from B., the adminis- 
trator, de bonis non, etc., that he, S., had paid this 
amount, and upon the trial, in support of such de- 
fense, it appeared, by the proof of a Confederate 
States depository, that S. had invested certain funds 
in four per cent. certificates of such Confederate States, 
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the trustee not stating for whom; and also a loose 

paper memorandum, containing an entry, in his hand- 
writing, of such fact being for the complainants, and 
there was proof of the bonds not being found, ete., 
and counter-testimony of an order granted by the 
Judge of the Superior Court authorizing such invest- 
ment for the estate, and other cestui que trusts by 
name, but not these complainants, and his returns, 
and the jury, upon the facts, found for the defendants, 
and a motion for a new trial was overruled by the 
Court: 

Held, That, under the facts in this case, the Court erred 
in overruling the motion for a new trial, upon the 
ground that the evidence was not sufficient to show 
that the money had ever been separated from the es- 
tate and paid to himself, as the trustee for the Fair- 
cloth children. Fuircloth vs, Brinson......scccceeseees . 619 


















See Amendments, 2, 







USURY. 


1. Where an action was brought by a stockholder in a 
Building and Loan Association to recover back usury 
paid, in a settlement with them of the notes and mort- 
gages executed for the sums of money he had re- 
ceived, and the plaintiff, being put upon. the stand, 
testified, among other things, that in such settlement, 
he had paid over $3,000 00 more than principal bor- 
rowed and legal interest, and that the bill of particu- 
lars attached to his declaration was correct and showed 
prima facie evidence of such fact, and there was no 
proof of the constitution and by-laws of such Asso- 
ciation before the Court, and the Court granted a non- 
suit, and overruled the motion of plaintiff to open 
such case, and offer additional testimony : 

Held, first, That usury voluntarily paid may be recoy- 
ered back, under the laws of this State ; Code, section 

2025, declares the contract as to usury void, and is in 

affirmance of the principles of the common law, as 

has been settled by this Court, and is sustained by a 

long series of decisions, sanctioned by the highest and 

most eminent judicial authority. Parker vs. The Ful- 

ton Loan and Building Association,.......s0essecseseeeee 457 
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2. Held again, That the fact of plaintiff being a share- 
holder in such Association did not warrant the con- 
clusive presumption against him, that there was no 
usury in its transaction ; this may or may not appear 
from its constitution and by-laws, and the nature of 
its operations in loaning money, but without such 
proof it did not appear from the facts before the 


Court. Ibid. 
VENUE. See Criminal Law, 11, 12. 
VERDICT. 


1. A suit was instituted for the recovery of the amount 
due on two promissory notes, or written obligations, 
made by the defendant, one of which was for the sum 
of $282 10, dated 8th August, 1868, due eight months 
after date, the other for the sum of $425 00, of the ; 
same date, due, on demand, after one year’s time af- 
ter the date thereof. The plaintiff offered as evidence 
the two notes or written obligations, and proved by 
plaintiff’s attorney that some time after the expira- 
tion of twelve months from the date of the last named 
obligation, (the exact time not stated) he made a for- 
mal demand of the defendant for the payment there- 
of, which he declined to do, and thereupon closed his 
case, and the defendant introduced no evidence. The 
jury returned the following verdict: “ We, the jury, 
find for the plaintiff seven hundred and seventy-one 
dollars and forty cents principal, with interest and 
costs of suit.” The defendant moved for a new trial, 
on the ground of the refusal of the Court to continue 
the case, and because the verdict of the jury was con- 
trary to law, and against the evidence, which motion 
the Court overruled, and the defendant excepted : 

Held, That the reasonable intendment of the verdict is 
that the jury found for the plaintiff the principal sum 
due on the two notes or obligations sued on, with in- 
terest thereon from the time the same became due. 
White vs. Blasland.......0+..+0+ yerursere bactoncecsdébeseel 184 

2. Held further, That the judgment of the Court be- 
low be reversed and a new trial be granted, so as to 
allow the verdict to be corrected, in accordance with 
the reasonable intendment and construction thereof; 
unless the plaintiff shall consent to enter up his judg- 
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ment thereon for the sum of $707 10 for his principal 
debt, with interest thereon from the time the same be- 
came due, the interest to be calculated on the obliga- 
tion payable on demand, from the 14th day of Sep- 
tember, 1869, the date of the commencement of the 
suit; and upon the plaintiff consenting to do so, that 
the judgment of the Court below stand affirmed. 
T bid. 


VOLUNTEERS. See Equity, 6. 
WAIVER. See New Trials, 3. 
WAR. See Rebellion. 


WARRANTY. 


1. Where, in a trade of horses, B. asserts certain mate- 
rial facts inducing the trade relating to the age and 
soundness of the horse, which prove to be untrue, 
and B. also promised, in case anything was wrong, to 
make it right: 

Held, Upon a suit brought by S. against B. on the 
breach of warranty, that no particular words are nec- 
essary to constitute a warranty, and that the jury, un- 
der the facts of this case and the charge of the Court, 
were the proper judges of the intention with which 

y such statements were made, and their finding for plain- 
tiff was not contrary to law or evidence, and the Court 
committed no error in refusing a new trial on the 
ground taken. Burge vs. Stroberg........sccseccssesesees 88 


2. An action was brought by the plaintiff against the 

defendant to recover damages for a breach of an im- 

plied warranty of title to fifty shares of Central Rail- 

road stock, alleged to have been sold by the defendant 

to the plaintiff in the month of April, 1863, and on 

the trial, it appeared from the evidence in the record, 

i that the defendant sold to or exchanged with the plain- 
tiff, one hundred shares of Central Railroad stock 
for $20,000 00 of Confederate States eight per cent. 
bonds. The contract was consummated between the 
parties, by the delivery and transfer of the railroad 
stock to the plaintiff, and the delivery and transfer of 
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the Confederate bonds to the defendant, in pursuance 
of that contract; but the defendant did not have the 
title to fifty shares of the railroad stock transferred 
by him to the plaintiff, the title thereto being in other 
parties. The jury, under the charge of the Court, 
found a verdict for the plaintiff for $2,000 00 in gold, 
The defendant made a motion for a new trial on sev- 
eral grounds of error alleged, as to the charge of the 
Court to the jury, and as to refusals to charge as re- 
quested, and because the verdict was against the law 
and the evidence. The Court overruled the motion 
for a new trial, and the defendant excepted : 

Held, That under the pleadings and evidence in the 
case, the plaintiff was entitled to recover from the de- 
fendant for a breach of the implied warranty of title 
to the fifty shares of railroad stock sold and trans- 
ferred by the defendant to the plaintiff under the con- 
tract, to which he had no title, and it made no differ- 
ence, under the law of this State, whether it was a 
sale of stock for bonds, or a barter, or exchange of 
stock for bonds, As this was a Confederate contract, 
the measure of damages for a breach of the warranty 
of title to the fifty shares of stock should have been 
left to the jury under the provisions of the Ordinance 
of 1865, to have been decided by them according to 
the principles of equity as applicable to the contract 
between the parties. Cohen vs. Ward......06...e0+se00e . 337 


WATER-COURSES. 


Where A filed his bill against a railroad company, alleg- 
ing that they were proceeding to sequester a spring 
of water belonging to him a quarter of a mile of the 
line of the road, without his consent, and had laid 
pipes through his land to obtain it, and were using 
the water, and the bill asked for injunction, ete., and 
on the hearing the Judge dismissed the bill for want 
of equity: 

Held, Under the facts alleged in the bill and upon the 
construction of the charter of said road, the Court 
erred in dismissing the bill, it not appearing that the 
water is indispensable and cannot otherwise be ob- 
tained, and upon the view that there is, prima facie, 
a case made for equity jurisdiction entitling the com- 
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Jainant to a hearing. Strohecker vs. The Alabama 
and Chattanooga Railroad Company......se.ssereceeeves 509 


WESTERN AND ATLANTIC RAILROAD. 


1. Where a suit was pending in a Court of this State 
against the Superintendent of the Western and At- 
lantic Railroad, upon the Act of 24th of October, 

1870, to authorize the lease of said road, and before 
said lease was consummated : 

Held, Under the 8th section of such Act, which pro- 
vides for the settlement of the liabilities of said road | 
by a board of commissioners therein named, or wntil | 
the claim has been verified by a judgment of the 
Court having jurisdiction of the case, that the Court 
having jurisdiction of the case may proceed, under 
such jurisdiction, toa hearing, and by an appeal to 
this Court, under the rules of law. Wallace vs. Tum- 
ED con sinus ccssigqunsngengurenbeacnponkes Aniiwntaclinn 462 


The Western and Atlantic Railroad was sought to 
be made liable for the Joss of eight bags of cotton 
sent from Atlanta to New York, and which the said 
road had delivered to the next connecting railroad on | 
the line, and it appeared that the Western and At- 
lantic Railroad had given two receipts for two lots of 
. cotton, portions of each of which lots were lost be- 
7 yond their line. One of these receipts simply ac- 
knowledged the receipt of the cotton and that it was 
consigned to New York, by way of Johnsonville, and 
the other contained the same acknowledgment, but 
was headed: Western and Atlantic Railroad, East 
Tennessee and Georgia Railroad, Virginia and Tenn- 
esse, and Orange and Alexandria Railroads, and had 
indorsed upon it, “‘ Through freight contract.” And 
it was in evidence by the shipper that the cotton was 
delivered to be shipped to New York; also in evi- 
{ dence by the railroad that there was an arrangement 
between it and the other roads, fixing the amount that 
each road would charge for the carriage of frieght 
over its road, but no other arrangement, and that this 
was a through freight contract: 
Held 1. That the Western and Atlantic Railroad having 
been built by the State to carry freight and passengers 
between Atlanta and Chattanooga, it is a matter of 
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grave doubt if its officers can charge the State with a 


contract to carry freight beyond its terminus to dis- ; 
tant points over other roads, Baugh, Superintendent, t 
Ot. FEAR BWR (000.0000: vvcccsccedsovescnnsé sosesbilll 641 


3. That, at any rate, such a contract will not be im- - 
plied, but must appear to have been distinctly made. . 


Ibid. 


4, That there is nothing in the evidence adduced in this 
case to make such a special contract, or to take the 
case out of the rule prescribed in section 2058 of the 
Revised Code, which is as follows: ‘ Where there 
are several connecting roads under different compa- 
nies, and goods are intended to be transported over 
more than one railroad, each company shall be respon- 
sible only to its own terminus and until the delivery 
to the connecting roads.” Ibid. 


WIDOW. 


See Dower. 
“ Relief Acts of 1868 and 1870, 3. 4| 
“ Trustees and Trust Estates, 6. | 


WILLS. 


1. When, in 1858, Nathan Truitt died, leaving a will 
in which he bequeathed to be B certain negroes, (de- 
scribed as old and faithful slaves,) and certain other 
property in trust, directing that B should permit 
them, as long as any of them wish, to cultivate, for 
their support, a certain parcel of land, and see to it 
that they were well treated, and provided that, at B’s 
death, before the death of all the negroes, the trust 
should pass to C, and after the probate of the will, no 
action was taken by B in the matter, and the negroes 
and other property passed in the usual course of ad- , 
ministration to the residuary legatee, and since the 
emancipation of the slaves, B filed a bill to set up the 
trust : 
Held, That the bill was properly dismissed by the 
Chancellor for want of equity. llis vs. Rachels...... 175 
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2. When a paper writing was offered for probate and 
record as the nuncupative will of a testatrix, dictated 
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and signed by her during her last sickness, thirty 
k days before her death, and attested by two witnesses : 
1 Held, That inasmuch as it did not appear from the evi- | 
4] dence in the record that the testatrix was in extremis 
at the time of her dictating and signing said paper | 
writing, or that she was prevented by any sudden sur- | 
prise or providential cause, from executing the same 
in the manner as required by the laws of this State, 
said paper writing could not be established as a nun- 
cupative will in the Courts of this State. McCay, J., 
dissenting. Ellington vs. Dillard......cccccccscoscererees 361 


WITNESS. 
It is the right of the witness to have the testimony read 
over to him, but not the right of the defendant’s coun- 
sel that it should be so read; the legal presumption 
is that all the legal testimony in the case was correct- 
ly taken down under the direction of the Court. 
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See Party as Witness. 
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WORK AND LABOR. See Damages, 3. 





